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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN DIEGO 
— oOo — 


I ''Coordination Proceeding 
p%pecial Title (Rule 1550(b)) 


JCCP No. 4042 


[n re TOBACCO CASES II 


This docufi 
The Peopl| 
Californi^ 
Incorporat 


it* relates to: ) 

the State of ) 

ai. v. Philip Morris ) 

f, i et al. , Los Angeles ) 


Superior Cour^ Case No. BC 194217; 


The Peoplj^ 
Californip 
Co. , et ajl 



the State of ) 

. al. v. General Cigar ) 
Ian Francisco Superior ) 
996780; ) 


TnePeop 
California 
Williamson^' 
Superior ^ 


the State of 
al. v. Brown & 
al., San Francisco 
Case No. 996781; and 


The Peon Le off the State of 
CalifornipuTer al. v. Tobacco 
Exportal. , San Francisco 
Superior iM&dt Case No. 301631. 


Superior 


^ -- 0 O 0 -- 

, BE IT REMEMBERED that, pursuant to Notice, 

^arid on Wednesday, September 22, 1999, commencing at 
>Q<:08 a.m. thereof, at the Law Offices of Preston Gates 
& Ellis LLP, One Maritime Plaza, Suite 2400, 

San Francisco, California, before me, ANA M. DUB, RMR, 

| CRR, a Certified Shorthand Reporter, personally 
appeared 

w. KIP VISCUSI, Ph.D. 

called as a witness by the Plaintiffs, who, having 
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been first duly sworn, was examined and testified as 
foilows: 

-- 0 O 0 -- 

Y 

J EXAMINATION BY MR. BROOKEY 

W 

. (Mr. Toazo and Mr. Miles not present.)’ 

MR. BROOKEY: Q. Good morning, 

Viscusi. h 



|a group o| 
rop 6STW:s 


test: 




Q. We ’ f^tj a few moments ago. My name, again, 
Brian Brookey^ I'm an attorney at Preston Gates & 
Ellis, and w4^igi|bre of the attorneys for plaintiffs 

es generally referred to as the 
. And we have ashed for you to give 
n connection with those cases, 
understand that? 

A. 

Q. Y^w-ye had your deposition taken a number 
times bef kasasassi fhaven 1 1 you? 

A. 

Q. 

res? 

A. Yes. 

Q. Rather than take you through what we often 

call admonitions, then, in light of your extensive 
experience as an expert, I think I'd just like to 
point out a couple of -- a couple of items, mainly by 
way of reminder, the first of which is to reir.rnd you, 
Dr. Viscusi, that you're under oath today and you're 



generally familiar with the 
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k 


required to give complete and truthful testimony today 

and will toe signing the deposition transcript or will 

be asked to sign the deposition transcript under 

\ 

gfhalty of perjury. 

Do you understand that? 

i 

A. So it's not :ust read and -- I don't 
i = , , 

«|cessarily rra-ye to sign it m this state? 


CfVil Procedi|r| 
inclusion of. 



: re's a procedure governed by the Code of 

I 

jand we'll talk about that at the 
deposition. 


id make chai 
used as if. 


're not -- ]ust m case your 
told you, you’re not required to 
transcript; tout if you don't sign it 
then the transcript will be able to 
had signed it under penalty of 
E^pr j v-»y with ^o^c’hanges • 

A. T fegagg aounds fine. 

M^^S^ERIDAN: But like in most 

.rcumstanceip^Ptu' 11 have the opportunity to review 
^ie transcript once it's completed. 

^ (Mr. Todzo joins the proceedings.) 

Y- ^ MR. BROOKEY: Q. The second logistical 

item I'd like to point out is that if you need to take 
a break at any time during the proceedings today, 
please ask me and I will try to accommodate you. The 
only request that I would make to you is that you 
don't ask for a break between my asking a question and 
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7 f 
P 


your answering it, unless you need to consult with 
your attorney regarding a claim of privilege. 
(Telephone interruption.) 

MR. 3R00KSY: That was Mr. Miles making 
autre that I got his message to go ahead and start 
without him. He said he should be here within about 
If an hour 4£ minutes . 

Q. Mrlr Viscusi, do you have any questions 
al aspects of today before we 




OKEY: All right. I would like to 

rter to nark as Exhibit 79 a copy of 
| including the exhibits. 

(Whereupon, Plaintiffs' 

Exhibit 79 was marked 
for identification.) 

OKEY: Q. Dr. Viscusi, you’ve seen 

is documentpip^lbre, haven't you? 

A. y 

Q. Could you please turn to page 12 of your 

claration. Do you see that? 

. a. I have oage 12, 

Q. And does that appear to be your signature 
above the signature line? 

A. It is. 

Q. Do you recall signing this declaration on 

the 14th day of September, 1993, at Cambridge, 
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1 

2 




2 

2i 

2 

24 

25 

26 

27 

28 


Massachusetts? 

a. Yes. 

Q. And you’ll see that this declaration has 

nly one word of substantive text, and that's the word 
’’function" on the top of the page? 

A. That's correct. 

j Q. fri t. th e time you signed this, did yon have 

in front ofFyou'pages 1 through 11 of the declaration 

Ify 

n the fornjtitr^hich it exists today? 

| A. Wna^en 1 t reread the form that exists 

today, so iflii 4 ve to go back through it. I hadn't 

:ges, 

l\any drafts of the declaration were 
o the one you ended up signing? 

are we going to count ail the rounds 
ecretary? 

Q. 

A. say it took her at least five times 

to incorpoi^^^%.y changes and corrections and 
formatting NffiPtindent ir.g and things like that. Other 
i^than that, I’d say it went through two drafts. 

Q. Who originally asked you to prepare this 
declaration? 

A. Stephanie Sheridan. 

Q. And did Ms. Sheridan's office write ar.y 

portion of the declaration -- 
A. No. 

Q. -- for you? 
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A. ICO. 

Q. So every word in here is word for word froir. 

A. Every word is mine. Whar they did do is 

suggest: than I should say "See Exhibit A." So that 

insert was from their office and I think a few other 

words, but ^^^^cimum of three or four words, just 

'stylistic tidings, inserting the word "the" at one 

% 

fpomt . w ...j 

x recall your testimony correctly, you 
itior. to the series of edits that were 
graphical nature, you would consider 
er. two prior drafts of this 
that correct? 

entually went through two drafts: an 
incorporated "See Exhibit A,” or 
whatever it^jiias’,'t.nd the three or four words. -That's 
it. Those N^saasJ the only two substantive drafts, if you 
exclude tyj&^p§if 

Q. NPIIlPjre currently the John F. Cogan, Jr., 

5 professor of law and economics at Harvard Law School; 

I is that correct? 

A. That's right. 

Q. What is the significance of that title, the 
John F. Cogan, Jr., professor title? 

A. Well, it's an endowed chair at Harvard Law 
School, where John F. Cogan, Jr., donated the money to 
Harvard Law School. And so it's a tenured position at 
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A. I took an undergrad raw course at Harvard. 
Q. What was the name of that course? 

A. It's a while ago. I think it's something 

ike "Introduction to the Legal Process." Paul Freund 
,was the teacher. 

Q. Have you taken any other legal classes? 

A. Nve, taken no courses at law schools. 

,egal issudlFcome up in a variety of my courses. 


have* 


somp 


one attorn* 


attorneys 


Ms. Sherid^ 


Q. jggj^u certainly don't consider yourself an 
^expert in l egacy matters? correct? 

1%3p|mk:apLiAN: Overbroad, vague, ambiguous. 

Sl|P§| may be a good time. Do you want to 
haves J^f^lbipulat ion that we had for the other -- 
s orrta mzM t h r depositions, that an objection by 

one attorn^^^istitutes an objection by all of the 
attorneys same side? 

pia^V-.ooKSY: if that's acceptable »o 

| 

Ms. Sherid^g^^no' s defending this witness. 
N^^fSHERIDAN: Yes, it is. 

jNilt^BROCKEY: All right. That’s fine; 

THE WITNESS: I would like to say basically 
the same thing, that it is an overly broad 
haracterization in that I was an associate reporter 
for an American Law Institute report. If I knew 
nothing about legal matters, I'm sure they wouldn’t 
have picked me for that. So I'm not sure what you 

27 mean by this. 

28 MS. SHERIDAN: And you've also just 
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established frorr. the witness's testimony that he is a 

professor at Harvard Law School. So if you wane to 

narrow your question. 

MR. 3R00KEY: Q. Well, there's a 

difference between knowing nothing about the law and 
lil 

being an expert in the law; correct? 

M^hsMXhES: Objection; argumentative. 

MSh SHERIDAN: What area of the law are you 
Piking about izXhd our question's still so hopelessly 

road that it’s hard for him to 


1 TNESS: I agree with these comments. 

I they did make me a chaired professor 
fhool must mean I know something about 
t the school. I'm not there just 
iking out t^^Wash. 

M|U~-JB|«.COKEY: Q. You've never held - 

lawyer, though, have you? 
correct. 

u 1 ve never advised any company as to 
:omply with existing laws, have you? 

MS. SHERIDAN: I object to the extent that 
it may call for proprietary information as to any 
client that he may have consulted with. 

To the extent it doesn't violate anybody 
else's privacy rights for any clients you may have 
consulted with, you may respond. 

THE WITNESS: I have advised clients 
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California and formed an opinion as to whether those 

activities complied with Proposition 65? 

MS. SHERIDAN: The witness has testified 
gfehat he's testified in court on a Prop 65 matter. Is 
.that not what you're asking about? 

THE WITNESS: And as part of that. I talked 


^to companie^^^jut Prop 6 5 
^representing companies. 


:o trade associations 


^association^ 


lat exist! 


lASSO< 



sanother gr 


recal1. 


infancy oi 



5ROOKEY: Q. What types of trade 


Industry Safety Council is one group 
:k then. Grocery Manufacturers 


;at it? 

ition. Quaker Oats, I think, was 

iat was represented. That's all I can 


}, s about Ih years ago. 

fears ago, of course, was during the 

losition 65; correct? 


^ A. Pf^lfay have been 14 years ago. It's back 

Si 

fthen, yes, during the infancy, that's correct. 

^ Q. So have you kept abreast of current 

developments in the field of Proposition 65 
compliance? 

MR. KAPLAN: Overbroad, vague. 

THE WITNESS: I’ve reviewed the various 
documents that I mentioned in my declaration as well 
as other materials. But have I had an ongoing 
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- 

r"> 

t *—■ • 

i 1 

* - 

BUT 

fe‘- 


1 consulting relationship with companies regarding 

2 Proposition 65? No. 

jjr \ MR. BROOKEY: Q. Now, .going back to you] 

I 

educational background, did you take any classes at 
my time in science? 

A. Yes. 


any? 

A. f dqn't know the count. You're talking 
asses, high school classes? 
ge, college and above. 

I've taken college physics, college 
er college physics class, statistics, 
s, engineering -- I took several 
nces courses at Harvard, math courses, 
s or social science. Those are the 
s to mind. 

Hfave. you taken any’classes in the life 
as biology or physiology? 

about epidemiology? 

What about environmental engineering? 

I teach courses on the environment. I’ve 
taken interdisciplinary courses. But Harvard doesn't 
have an environmental engineering department, at least 
they didn't when I was there. 

Q. What about environmental science? 

MS. SHERIDAN: What about has he taken it. 



24 

25 

26 

27 

28 
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or what about aoes Harvard offer it? 

MR. BROGKEY: Has he taken it. 

THE WITNESS: Well, it depends on what you 
I'call environmental science. If you call social 
iScience science, then I've taken it and teach it. 

MR. BROOKEY: Q. Let me make it simple. 
Have you e^fec taken a class entitled "Environmental 


Science"? 


name. 


oxicology; 




etiology o| 


ll've never taken a course with that 


fve never taken any classes in 
frect? 

initely not. 

|ve never taken any classes in the 

leases; is that correct? 

1 1 s correct. 
i 

' ve never taken any classes at a medical 


school; c 


taken coui 


taught in a medical school, but never 

At which medical school have you taught? 


A. Duke. 

^ Q. What class did you teach there? 

A. Economics. It was health economics. 

Q. And were you accepting money from the 

tobacco industry at the time you taught at the medical 

27 school at Duke? 

28 A. Well,I'm not sure what you mean by 
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t 

f 


t- . 

■V 

J. 

pf 


FI 



2 

2 

2 

2 

24 

25 

26 

27 

28 


\ 


"accepting money,” but at that time I wasn't 
consulting for any tobacco-related issues for anybody. 

Q. Did Duke have any policies regarding 
Whether any of its faculty members could take money 
rom the tobacco industry at the time you were there? 
MS. SHERIDAN: Objection; foundation. 

WITNESS: What kind of policies would 



:hey have? FT mean 





A. 

imarketing 



ROOKEY: Q. "Don't,” for instance, 

't know of any school that has a 
that. Harvard doesn't. Duke 
as I know, either. 

u have any educational background in 


advertising, if you look at the 
ture, is really what I would call 

^applied inc^-hrlial organization, which is an area 

£ 

where I do expertise. And I've worked with 

marketing tP^^ssors and coauthored papers with 
marketing pl^PIssors for the past 15 years. So the 
economic aspects, yes, I have expertise in economics. 

Q. Okay. My question wasn't whether you say 
ou have expertise. It's whether you have an 
educational background in advertising. In other 
words, have you taken any classes in advertising? 

A. Yes. In the sense that I've not taken 
classes on advertising in terms of how to design an 
ad, but if you view advertising as part of marketing 
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efforts, which are part of the economics of product 

markets, that aspect I've taken courses in. 

Q. So you have taker, courses in marketing? 

A. No. I've taker, courses in the economics of 
product markets, and I've taught in a business school 
where basically marketing is just that. It's just 
oduct mark#- analysis. 

Q. Sep you'' re not an expert in advertising as a 

, r" 

b®6ad propospt'yu; correct? 


I wpullin' t characterize my expertise that 


-.-y • 


Q. Hcf 


ove, fSH* cor 



>u had any classes, college level and 
rations ? 

PLAN: Overbroad. 

jES: Vague and ambiguous. 

"NESS: What do you mean by 


"'% ommu :■ 1 c a t i cjfls.1^ 


>u ever tak 


bOKEY: Q. Well, for instance, have 

class called ''Communications"? 


Q. And when you were at college, did Harvard 
.ve a communications major? Would it have been 
ssible to get a degree in communications? 


A. No. They don't offer that. 

Q. Do they now? 

A. I haven't seen it in the catalog. 

Q. So your expertise is really limited to 
economic issues; correct? 
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how to conduct a consumer survey? 
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Q. Is that cook used as a text in any courses 
at Harvard other' than the ones you. teach? 

A. It’s not even used as a text in my courses 


ountry? 


hink it 1 s 


Is it used as a text anywhere in the 


I don't know. It's sold out, so I don't 


3 u can -• 


.t was never a textbook. 


hen you wei 


dustry inP 


ad you receive an advance for that book 
h '.‘1- 

iilkiiting it? 


L' t recall. 

rou receive money from the tobacco 
lection with that book? 




-ney. 


from the t 



How much money have you received 
industry in 1999? 


ually don’t know. It could be under 


thousand or hr. could be more. I’m not sure 


if the Ohic 
year. It \ 


workers case was this year or last 
?ld. So if that was done last year, 
a couple thousand dollars. It's a 


then maybe a couple thousand dollars. It's a 

ballpark, but a small amount of money. 

Q. How much money have you been paid in 
connection with.your work on this litigation? 

MS. SHERIDAN: Foundation. 

THE WITNESS: I haven’t been paid anything 

MR. BROOKEY: Q. How much have you billed 
for your work on this litigation? 

A. I haven't billed anything. 
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Q. Have you kept time records? 

A. Yes. 

Q. How much time have you spent working on 


^his litigation? 

A. I don’t know exactly, but I'd ballpark it 
' : around 50 hours before my trip. 

Q. P5-Q. hours before your trip? 

A.. before my trip. That's a rough estimate. 

|l understand you’re billing plaintiffs 
y -- $2,000 for a half day, $4,000 for 
hour for more than a full day; 


ink we're quitting after a day. So, 
the rates right. 2,000 for half day, 
hole day or anything that goes into the 




is that the -same rate you charge the 

y? 

r re charged a $500 rate for all work, 
/hat is 500 times 50? 

MS. SHERIDAN: You can do the math, 

THE WITNESS: Without borrowing a 
calculator, I think it’s about $25,000. 

MR. BROOKEY: Q. So the tobacco industry 
owes you approximately $25,000, correct, for your work 
on this case? 

A. Approximately. I don’t know the exact 
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number of hours. 

Q. And when do you plan to bill them for that? 
A. When I get back. 

f Q. Do you get any -- do you have a written 
etair.er agreement with any of the cigarette companies 
that are defendants to this litigation? 

HSR I DAN.* For this litigation? 

BROOKEY: Yes, this litigation. 

ITNESS: I may. I'm not sure. I may 

er, but -- you know, I have letter 
o me from them indicating that I’m 
ase, which indicated that I was hired, 
rate. 

ROOKEY: Q. Who hired you? 

bntact, principal contact has been with 
dan. 


A. 

i Stephanie 

HPfr~.it your understanding you're here today 
n expert witness for R.J. Reynolds? 
not aware that I'm representing any 
any. I assume that there's a whole 
P,cluster of them represented I'd be testifying on 
behalf of. 

Q. Does that include Liggett? 

MS. SHERIDAN*. He's just- answered the 


s|have one, a ( 

correspond^ 

irking on 
3 We dmbuss 





quest ion 


THE WITNESS: I don't know. 

MS. MYLES: Objection; lacks foundation. 
MR. BROOKEY: Q. You can answer. 
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12 ^Ais|rust, 


A. I don't: know. 

Q. And when you send your bill, you're going 
send it to Ms. Sheridan; is that correct:? 

^ A. That’s correct. 

Q. And any arrangements that R.J. Reynolds may 
h^ve with other defendants as to how to allocate the 
:||£sponsibinot any concern to you; correct? 

^ A. That !,.s correct. 

^ S 1 

^ Q. you first asked to work on this 

litigation? 

A. ite^uimer. I believe it was the start of 


August, but uafmight have been July. It night have 


JPB ri ^S^V 


ISta^bproached you? 

IpPihnie Sheridan. 

Q. Hp#u_ong did it take you to make the 

cision to in this litigation? 

* ^ 

A. 'JNiliPf there's different levels of 

sistance. asked if I’d be interested in 

viewing slwneiiaterials first. They sent ne some 
terials to review. At that time I wasn't asked to 
epare anything or do anything, just to review 
terials regarding Proposition 65. 

Q. what materials were you sent? 

A. Boxes of things like this. 

Q. Okay. 

A. Several boxes. 

Q. Several boxes that were sent to you from 
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being asked, for instance, by a regulatory agency. So 
I think the second question is broader. 

Save you ever been asked by anyone to 

\ 

^testify against any tonacco company? 

A. Well, it's interesting. I was asked by a 
’prominent official in the U.S. Department of Labor to 
^testify on^tbe secondhand smoke issue at the OSHA 


B Ppubl ic healings', which I did. Even though that was on 


jbehalf of t 
uthis proir.ii 
in the rec< 


icly a: 



sDepartment 



Alan Kruegi 


^ndustry, I was covering the ground that 
^official in the labor department wanted 
Ijjut was unable to go out on a limb 
^re me to do. 

I'h prominent official was that? 

^as the chief economist of the U.S. 

§|abor. 

^was that? 

4 

1, since he's not there anymore, it's 


|where is Mr. Krueger today? 


( A. France ton. 

Q. How much money were you paid by the tobacco 
| industry, if any, to testify at the OSHA hearing? 

A. I wasn't paid anything by the industry. I 
was paid by Covington & Burling, which I assume was 
reimbursed by industry groups. I think it was about 
26 $10,000, including preparation, everything else. 

,27 Q. Thank you. You answered my follow-up 

.28 question for that. 


Vail, Christians & Associates (619) 544-8344 


sy-Hibrary.ucsbecBidicti&gqBftpSO/pBkfw.industrydocuments.ucsf.edu/docs/nfglOOOl 









W. Kip Viscusi, Ph.D. 9-22-99 



Isn't: in true that at the OSKA hearing you 
admitted that you had performed a rather incomplete 


analysis? 

% 


MS. SHERIDAN: Argumentative. 


THE WITNESS: I don't 


I don't view that 


as an admission. This was an analysis that focused on 
ly one asp^c-t» of the problem. So it was 

nt ionaily^ocusing on only things that 03HA 
ted. So not a complete regulatory impact 

ysis, forgwhijth I'd have' to be funded a lot more 
than $10, 000 JwliijliA routinely funds these in the 



11 than $10,000 

12 ;jjiti||dreds of 1 

13 lot 

■IvXCK'K'.'S 


istified at 
quote, ra 



mds of dollars range because they 


|OOKEY: Q. But it is true that you 
ioSHA hearing that you had performed 
s incomplete analysis, end quote; 


jrrect 




is not inte 


was mtenl 


■t recall what I said there. But it 
to be a regulatory impact analysis. 
:o flag key issues. 


21Q. Well, if the transcript of that OSHA 

22 |Rearing reflected that you testified that you had 

23 C^jepformed a rather incomplete analysis, would that be 

24 an incorrect reflection of your testimony? 

25 MS. SHERIDAN: He's already answered the 


26 question. 



MS. MYLES: Objection; lacks foundation. 
MR. KAPLAN: Calls for speculation. 
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MS. SHERIDAN: So are you asking him what 


he's reviewed in the context of all of the work he's 


done on this case, or are you asking just what he's 
Previewed to prepare for today? 


MR. KAPLAN: In other words, are you asking 


what he's reviewed in, like, the last 24 or 4S hours 


;as opposed 


.1 the background information which may 


come out rewarding the deposition today? 


JROOKEY: I think Che witness and I’ve 


establishes 


$: we're talking about from August 


through toe 


ITNESS: Well, I can start. I mean, I 


revi( 



teriais here and some of the ones in my 


la videotaoe I reviewed, I saw. And 


I ’ ve got at 


1st a couple more boxes back in my 


office tha 



e too heavy to bring. 


«■ t»ifiW H BROOKEY : Q. You're aware'that we 


asked for 


to produce some documents today? 


^SHERIDAN: I would j ust object to the 


extent thaFTfM first request I had from your office, 
r. Brookey, was faxed to my office on Monday, which 


was the first day that I understood that you were 
oing to take Dr. Viscusi’s deposition. 


And I communicated with you yesterday when 


25 I called back your office and indicated that we would 



26 not be producing any additional documents because 

27 everything relied upon in Dr. Viscusi 1 s declaration 


28 was publicly available. So there are to be no 
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documents produced today. 

MR. BROOKEY: Q. Dr. Viscusi, can you 

.answer my question, please. 

\ 

i A. Well, uhis morning I just came in here 

cold. So if you're asking what I reviewed this 
)norning, nothing. 

A 

hcyou're asking what I reviewed since 

August, it’^"several boxes of materials. 


quote, you' 
some documej 


IdlT y ou please answer the question that, 
i© - .s/are that we asked for you to produce 


y, end quote. 

IDAN: Same objection. 


| $flB®%ITNESS: I found out for the first 

tim^ ste&a t going to take this trip Monday. I 

|left Tcesdate^^nina. And I was not aware of any 
document pr^^^tion. 1 brought with me the only notes 
|I had on L^case, because that sometimes?'comes up as 


.eft Tuesda| 
iocument pr 


ian issue. 


^Brian, ask 



HERIDAN: And just to be clear, I did, 
f he had any earlier drafts of his 


/declaration. I think he's already testified about 
{that. So to the extent you're asking if your request 
Iwas communicated to the witness, it was. Maybe just 
not in the exact words that you phrased. 

THE WITNESS: I did bring all notes. 

MR. BROOKEY: Q. Now, again, let’s go 
backwards from today. You said you came to California 
yesterday? 
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A. Yes. 

Q. Did you meet with anyone yescerday co 

..prepare for your deposition today? 

# A. Yes, 

With whom did you meet? 

Mr. Miles and Ms. Sheridan. 

sre did you meet? 
fs . Sheridan's office, 
low long? 

ictually, a conference room over there, 
low long did you meet ? 

:ualiy don’t know. I'd say two or 
a lot of that was eating. 

Mr. Miles was there, 
lybe longer. Maybe four hours. But 


Q. 

A. 

Q. 
A. 
Q - 
A. 
Q- 

A . 



Ithresi 


>urt 


|you know, 



en getting coffee, eating sandwiches. 



^And some o$««&ta4.s was spent where I just, you know, 



things, quiet reading, 
ou recall what time the meeting 


| flipped thi 
Q- 

started? 

A. No. I think I hit her building around noon 
and maybe left at around 4:00, but I'm not sure when 
e started because we ate first. 

Q. Had you had any prior in-person meetings 
with Ms. Sheridan or Mr. Miles to prepare specifically 
for your deposition today? 

A. - No. 

MS. SHERIDAN: Just for today. 


Vail, Christians & Associates (619) 544-8344 


I-' -I 


W. Kip Viscusi, Ph.D. 9-22-99 


THE WITNESS: No. 

MR. BROOKEY: Q. Had you had any prior 
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places like tnat. 

Q. On September 14th, 1999, did you know 

whether you had been in California at any time i 


yiR. BRCOKEY: Q . Was it in 19 89? 

I don't even know if I was here in 1989 
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correct ? 


So you nave no idea whether it was in 1963; 


MS. SHERIDAN: Argumentative. 


THE WITNESS: 


have no idea when the last 


.time I've been 


I have no idea whether I was in 


"California in 1989. 


M R, B RQQKEY: Q. So you don't have any 
'personal knfewleage of whether there were any prop 65 


^signs postf 


have reviev 
*Salifornia 



of April 1st, 1989; correct? 

SHERIDAN: Other than documents he may 

lat reported signs being posted ir. 

:ril of 1989? 

3R00KEY: That wouldn't be personal 


kn, you personally are not aware of 


|that; corre^ 


^BUJtestifying here based'on newspaper 


lac counts an 


experience; 



like as opposed to ny own 


} 0. Hr^bkay. You said that one of the items 

h 

i/you reviewed was a videotape; is that correct? 


jy Q. What was on that videotape? 

A. A series of antitobacco ads dealing chiefly 

with environmental tobacco smoke as well as some 
public service announcements that were more extensive 
in length, as well as a segment from John Stossel. I 
believe 20/20 is his show. 
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MS. ^HERIDAN: Just for the record, Brian, 
it's the same videotape you have that was lodged with 


the court. 


MR. BROOKEY: Q. Did you view that 


videotape as part of your meeting yesterday with 
Ms. Sheridan and Mr. Miles? 


A. seen the videotape before, but I’m 

jiot sure Mst^ Sheridan had. So we watched a couple of 


hem, and 1^ 
§Vho 1 e thine: “ 


.ready seen it, so we didn't watch the 


? did you first see that videotape? 
h't recall, but it was before I did my 


Ddeclc 


. ionhsorifet ime. 


did you start working on your 


:declarat ior 



bheridan: if you recall. 

Hpms^WITNESS: In September. I don't- know 


^when- 


'seen the pi 


iBROOKEY: Q. By that time, had .you 

binary injunction motion that was filed 


in this litigation? 

MS. SHERIDAN: Do you mean the entire 
hgotion or portions of the declarations from the 


motion? 


MR. IBROOKEY: Q. I mean -- that's a fair 


question -- the 1 memorandum of points and authorities. 

TJC. .y • -A • I doin't know what! I id seen. I'd se@tn a 
variety of documents produced by plaintiffs in .various 
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cases for various cities. I'm not sure if these are 
the same documents you're referring to or not. I just 
?n ' t know. 

Q. Did you review any declarations that were 
^led by plaintiffs? 

A. On behalf of plaintiffs* experts? 

By^eisa^rts on behalf of plaintiffs, yes. 

ieclarat ions ? 

' r bhnson's, a scientist whose name I’ve 
jet all the ones I've seen, but I 
tling with the science and the risk 
to environmental tobacco smoke. 

>u were asked to critique 
.aration; is that correct? 

SRIDAN: I would object to the extent 

jtat *you' re asking him anything having to do with the 
intent of hijpii^s cuss ions with counsel, consistent 
i.th the inst^lfS^ion you gave your experts during 
ieir declare 

So anytime he's asking you a question -about 
content of any discussion we've had, I would 
struct you not to answer. 

> MS. MYLES: You mean during their 

depositions? 

MS. SHERIDAN: During their depositions. 

THE WITNESS: I wag•asked to prepare ar * 

i ' ■' f 

separation on my views. ; ,j .h 


ians & AssOciates ! (619) 544-8344 


■Wi 

v v 
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MR. BROOKEY:. Q. And did you undertake a 
critique of Dr. Johnson's declaration as part of the 


v?ork you were performing in this case? 

A. Well, I read his declaration. 


said. 


fSome of these things are just wrong." So I showed 
p -- I was the I one who initiated the complaints or 


criticism o : f 


Johnson, not them. 


eclaratioj 


Ypu^ientioned reviewing a scientist's 
iksSsii I mention the name Dr. William 


azaroff, d s $ 


• ion? 


that were r 
literature, 
■designate r 
address the 





apt hat -- 

fK rings a bell. . 

fyj . Did you undertake a critique of that 

it, and certainly there were things 
^ansistent with my understanding of the 
Ife I assume that they were going to 
I’ral sciences or people^-in that field to 
slfssues rather than me. 

^ise the matters set forth in 



Dr. Nazarofr^slieclaration were outside your area of 
expertise? 

MR. KAPLAN: Overbroad. 

^ MS. iSHERlDAN: Argumentative. 

THE WITNESS: I would distinguish the 
njedical issues .from the statistical issues. 

Dr. Nazarof f is dealing with articles in which-people 

'■ i ..-'..’A-' ,r - : c ■*•«» -->/ ■ ■» -jjy 

have statistical tests, confidence intervals. J 
V And I teach a coSbse on scientific & 
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1 evidence. That's what the whole course is about, how 


2 to judge statistical evidence, including segments on 

vthe literature dealing with environmental tobacco 

1 - .1 

. ^^Smoke. So from a statistical standpoint, it's not 
^^putside of my expertise, but I am not a doctor. 

" t, . MR. BROOKEY: Q. So the answer is insofar 

Ladas' Dr. Nazarbff^s declaration dealt with 


-bSW s -hOnstatisti^:al_inatters, it was outside your area of 


^expertise? 



fi &^ tCAPLAN: Overbroad. 

11 HS^^HERIDAN: It mischaracterizes his 

l^^^astimony. like to point Out that Dr. Nazaroff i 

^^dic^^^octor either. 

14 ^^^KAPLAN: And unless you want him to go 

'i^^line by lirll|Wgj be able to get an answer to that, 
l|jkL|lsince the j^ gljj^ jd should reflect you have not given hi 
Jia copy ihrr^azarof f ' s deposition at-^-this time -- 
imi f^P^MYLES: Declaration. 

fllnlu^KAPIjAN: -- declaration, to indicate 

.. 2(|j f whether or ■ n'oPhe agrees or disagrees or believes he' 
. 2^^^an.expert to agree or disagree with each individual 
item that he testified to in his declaration. 

- 2^|§gs 'MR. BROOKEY: q. You can answer the 


fline by li 
?since the 
i a copy > 30 f 


24 question. Dr. Viscusi. 

25 A. I don’t want to plead ignorance about all 

26 of these issues until I know all the different topics 

'i -- '• i 

S.I&L Utlder which you’re asking me to claim that I don’t 




r 28>: knpw anything.! 


— - • iift j 
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Q. Let's pick one, then. You're not an expert 

in. performing exposure assessments, are you? 

MR. KAPLAN: Vague. 

THE WITNESS: I'm not an expert in taking 
easurements of exposures, but I do consider myself an 
expert on translating exposure numbers into risk 
ssessmentsV ch we did for EPA for 200 hazardous 


;aste sites 


'frji. 




Q. SO you are an expert in 




5ROOKEY; 

1 7 

lazardous waste sites. 

about for environmental tobacco smoke? 

were to give me, here are the dose 
unships that they assume, which is what 
you’re not allowed to tinker with the 
>ers, we can then run with that and 
l-turn out e^p'e.tft.ed cases of cancer, which is- what we 
:did based (^P^pulation exposure rates that we 
estimated. 

2(Efr H-UPt? come in at the second stage, where you 

*t f> map populations into stated dose response 
,1 relationships given to me from the scientific 
literature. So I don't provide the initial ones. 

Q . It's still not clear to me whether you 
consider yourself an expert in. forming risk 
assessments for environmental tobacco smoke. 

■ - MS. MYLES: Objection; asked and answered. 

" .. 5 ' 

ltj_s not a question either. Object to the forjji of the 

f .- :/■ ■ ■ ■ •• ■. ■.■■■ -y 

- .- --—---—r- 
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made the papers yesterday, but generally, I don’t 
remember what's on the front page. 

, Q. Let’s go bach to the videotape that you 
ewed- that contained certain advertisements. Had you 
en any of the items appearing on that videotape in 


ar^y other form? 


rbroad. 


ES: Objection; vague and ambiguous, 


r- ^ 


fNESS: I don't know whether I'd seen 


i^|e -John Stos$8klpp0/20 show or not, but I had not seen 
any of the adter.i - 


0 K E Y: Q. Is this the John Stossel 
ow o ^^ iicl^y^obacco industry executive appeared to 
.spiiSIF^fSie fSilijthat ETS causes harm? 

M^^PI^plan : Overbroad, assumes facts, 


gue and am.biffhgus. 


I wouldn't characterize it-’~ 


iat way. I f 
ficial, buf 


; he interviewed a tobacco industry 

j 

lidn't view it as an official that 




'^ame . there just "$o dispute the evidence. 

y MR. BROOKEY; Q. How many Proposition 65 

,*vironmental tobacco smoke warnings have you seen in 
state of California? 

i 

MR. KAPLAN: Overbroad, vague and 


ambiguous. 


MS. SHERIDAN: Are you limiting that in 




>at all? 


-'•hTi 

. i 


■,S 


-■rw 


-■-ir-ks-aJ 
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THE WITNESS: I actuary don't recall. I 
noted the fact that there was a warning out, and I 
..said, "Gee, a Proposition 65 warning. 1 ' I was making 
Jiote Of that. But it's not something I was trying to 
remember for today. 


ou saw rn 


MR. BROOKEY: Q. Did any of the signs that 
fea rs s refer specifically to tobacco smoke or 


environmental tobacco smoke? 


3HERIDAN: Asked and answered. 


WITNESS: I forget what they said. 

0ROOKEY: Q. You don't know? 


l' t remember. 

iu remember seeing the existence of a 


i,b 


seing a pr^ 
iup for gas 
the sign. § 



member seeing them in bars. I remember 
j sign at a gas station when I pulled 
I don’t remember the exact contents of 


:iany of the Proposition 65 warning 


2diiresigns you hWvlF^een in the state of California, up to 
2$^^ahd including today, were provided by the tobacco 
22b f. 1 industry? 


25 ambiguous 




“Y 


MR. KAPLAN: Calls for speculation. 

MS. MYLES: Lacks foundation, vague and 

THE WITNESS: I don't Know. 

MR. ^ROOKEY: Q.- Have you ever known? 

I know that they sent lots of them out. 



—: r 1 i ' ■ - - - - • ■ - — ,, i t- - - - . v 

— ■ ■ ' 
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know that they worked with trade organizations to send 
a lot out. I'm not sure who counts for that. When 
they put the signs up on the entrance of your 
Jbuilding, I don't Know what role they had specifically 


with that 


correct? 


You don't know whether they had any role; 


MS. SHERIDAN: Argumentative. 

P" 

iM.'WITNESS: That’s correct, I don't know 


if they had* 


:ific me 


3R00KEY: Q. And you don't have any 

of the tobacco industry's sending out 


memory and 
L^Chamber of 
indicates i 


^aware of tl 
•correct? 





SHERIDAN: Again, argumentative. 

JITNESS: Well, the difference between 

swing materials, letters from the 
;rce, L.A. Times articles that 
.hey did it. 

3ROOKEY: Q. Right. But you weren’t 

mtemporaneously with it occurring; 


1 « , ms. Sheridan: Relevance. 

i d 

THE WITNESS: I wasn’t here on April; 1st 
and was not trabking on that date. 

MR. RROOKEY: Q. So if you were to say the 

tobacco industry sent out warning signs to chambers of 

“S^Kherce, that would be basSH bh information giVen to 
| you by other people; correct? t 


gl 
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A. Documents that they compiled, yes. 

Q. And chose would be documents than you've 

.received in the past year since you were asked to work 

\ - ‘ 

s an expert in this litigation; correct? 


Q. Okay. And that would be with regard to 

i 

activity fn Kwh| oh you expect to be paid; correct? 

is. IheRIDAN: Argumentative. 

W tailLi iYLES: Also vague and ambiguous. 


as part of 
s tpr my timel^p 



perform a c| 

ealth that*. 


ou did whs 
when you nc 



JITNESS: The documents were sent to me 

iview of the case, and I'll charge them 


HBROOKEY: Q. Now, when you saw the 

gaming in a bar, did that' cause.you to 
Station of the actual risk to your 
It posed? 

-^HERIDAN: If you ^recall exact ly - what 

ft saw. a sign on one of these occasions 
ft a Prop 65 warning in a bar. 

Witness: Well, I wasn't staying in the 


b>ar . I was just peeking in. So, I don't go to -- I 

jdon' t go to bars . 


articles. 


MR. BROOKEY: Q. I read it for the 


It's true. I didn't --you know, I just 


looked in, saw the sign. I did not stay in the-bar. 
■‘T. Q. Do you have a specific memory of tha^ ■ 

purring? You:'re describing, .that as if it 's a* 




m 




m 
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specific incident, *' 

A. No, I do -- well, I specific -- first of 
ail,- I generally don't go to bars. So me going to a 
-is a rare event in my life. And I -- except .-for 
eating or being with people twice in -- I guess it's 


the Compass Rose Room at the Westin St. Francis, I 


>n' t think I 



ver been in a bar in the state of 


lifornia other than to peek in and look at the sign, 



f stay and drink. 

u ever seen at any time a television' 
in the state of California that 
onmental tobacco smoke? 
rT-t recall seeing one. 

ERIDAN: Do you mean other than a 

reviewed while in the state of 


Correct. 

Because he's testified about 


ERIDAN: 




m 


MKT~BROOKEY: 
THE WITNESS: 
MR. BROOKEY: 


Correct. 

So I-don't recall seeing any. 
Q. Have you ever seen, in 
state of California, a billboard dealing with 
environmental tobacco smoke? 

MS. S$ERIDAN: Other than things that have 

already been submitted to the court as far as 


,r: 

JF 


a 


oards poste^ throughout 4:he state? 

MR. BROOKEY: ■ No. ’^I'm talking' about -fiis 
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1 

2 

,3 

■ ;i 4a 

;'J5 w 

6 



U 

f 

1 


personal knowledge. 

THE WITNESS: I don't recall what I've 

seen. I didn't:see one yesterday. 

^ MR. BROOKEY: Q. You’ve been told they 

^exist, though; correct? 

A. I nave copies of the billboards. The state 


iOf California 

Health Services 

f Q- 

^billboards 
risks to tl 
e? 


.aims they exist, the Department of 

impact has the existence of these 
5n Californians' assessment of the 
lealth posed by.environmental tobacco 




HERIDAN: Do you want to limit your 

time frame? 

ROOKEY: Non: 

PHSHERIDAN: So you’re asking at the 

^present t rr^s v ?“'- 

i 

iROOKEY; Ever. 

IkaplaN: Overbroad. 

■^f^MYLES: Could you read back the- 
question, please. 

(Record read.) 

^ THE IWITNESS: I don’t know what impact any 

specific intervention has had, but the net effect of 
the current informational environment is that there is 
substantial awareness of environmental tobacco smoke 
f Shd California’)s position that-there are potential 

t&r' ' i '• **•: !i -- ' ' - “ -• ■ * 

hazards associated with it,i, l 

¥ | -u- i 

T—’-- 


4i htVail,- Christians & Associates (619) 544-8344 

-ti. - 

W 



i 

r-\ 


isr'e^Ucl2i§j<^]f!^O)(p#W.industrydociSfrieiltg.ucsf.edu/docs/nfgl0! 


52 


52312 6882 









W. Kip Viscusi, Ph.D. 9-22-99 


MR. 3R00KEY: Q. Do you speak Spanish, 


Do you understand Spanish? 

No. . 

Can you read Spanish? 

N< 

' | 

ave^you e^er read Proposition 65? 
glish, yes. 

you ever read any of the regulations 
ction with Proposition 65? 
es,'some of them. 

y; Which regulations? 

ieve there's some implementing 
rding safe harbor warnings under 
hat I've read. 

jyou ever read the regulations-that 
ear.s to give a, quote, clear and 
ng, end quote? 

otget which sections I've read recently 

Q. Are you aware those regulations exist? 

A. That they define what a clear and 

reasonable warning is? 
q. Yes. 

A. I know there's some discussion of thgtt as 
as. discussion of the objectives of . % 

Proposition 65, but I couldii't repeat what a cifear and 

•*- 


w ^afl^Jiristians & Associates (619) 544-8344 «t- • - ■ 
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reasonable warning is according to the act. 


Sure. As part of your expert work, have 


you been asked to evaluate independently the current 


jbtate of knowledge of Californians with regard to the 


hazards posed by environmental tobacco smoke? 


MR. KAPLAN: Vague. 


SHERIDAN: And again, the same 


'objection from before as to if you’re getting at the 


Content of s 


Iiscussions he had with counsel, I 


Oil Id i nstr ua t i n not to give you any response about 


the content! 


Iiscussions with counsel based on your 


evious ii 


:tion to your witnesses during their 



YLES: Also object as vague and 


imbiguous. 



ITNESS: ' I don’t understand the 


juestion. 


ROOKEY: Q. Let me put it this way: 


jin preparii 


ir declaration, you did not conduct any 


yindependent^ 


ly of Californians' knowledge of,the 


•isks posed by environmental tobacco smoke; correct? 


MR. MILES: Vague. 


MS. MYLES: Objection; vague. 


THE WITNESS: I reviewed these materials. 


but I didn't undertake any original survey in 


California. 


i r 


MR. BROOKEY: Q. -Why not? i 

MS. SHERIDAN: Objection. I don’t think 


* .~45i 
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you’re entitled to that information. It potentially 
calls for discussions he may have had wit 
t Why don’t you ask-him -- I mea 

ike it would be more appropriate if you 
e came to prepare his declaration and wh 
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: / V-« 


■Mm 




j^Sgi 


■■r***j 


dangerous to yoyr health," you get close to a 


hundred percent. I found that in the '97 national 


survey. 


MR. &ROOKEY: Q. So does that mean that 


<the warnings that the cigarette industry is required 


'to give under FCLAA serve no purpose? 



HERIDAN: Argumentative. 


s to time 


LES: Objection; vague and ambiguous 


JITNESS: The warnings cover more than 


whether cic 


;e smoking is dangerous. They deal 


th speci: 


.Inesses as well. 


^ROOKEY: Q. Weil, let’s just look at 


lunf 


fcause that's -- will you agree with me 


that lung 


cancer is 



it the link between smoking and lung. 


f the issues that is very well known to 


|tl** public 


'issue. Do 


right. So let's look at that specific 
)elieve that the awareness level: of the 


'dangers of smoking with regard to an increased risk in 
{lung cancer is so high that continued warnings on that 
y^ssue as required under FCLAA serve no purpose? 

MS. MYLES: Objection; misstates his prior 



testimony. 


THE WITNESS: What do you mean by 


j'"Purpose" ? I mjean, they • re ‘/fulfilling the obligation 


under the law. 
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rs ■ 




MR. BROOKEY: Q. Do they serve any other 
purpose other than strict compliance with the law? 

MS. MYLES: Objection,- vague and ambiguous, 

g|overbroad. 

^ MS. SHERIDAN: I think, also, he's already 

‘answered it, Brian. He's already told you that rather 
[^than just gu iguig a warning about smoking posing 
hazards, it^specifically identifies certain illnesses. 


o I think 



talking ab 
liking ab 


everybody 
risk alrea 




already answered your question. 

ROOKEY: I don't think that we're 

,y -- I narrowed it for him. We're 
ng cancer. 

u can answer the question, sir. 
if we're going to assume that 
population is aware of a particular 
en telling them that again is not 
oing to-’albe-r^sthat risk perception because they're 
Iready the|M21^ So if we're assuming people are 
already whe!^§|^%u want them to be, then telling -- 
ou’re alrelSi^%here you are is a redundant warning. 

Q. So the only purpose would be to comply with 
fthe literal terijns of the law; correct? 

A. If you’re assuming -- 

MS. MYLES: Objection; vague and ambiguous, 
■lacks foundation. 

THE WITNESS: If you assume full knowledge 
going into this; then you don't accomplish anything 

i 'i 

i else by providing a warning.^ i . 


9 
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% MR. BR^OKEY: Q. So why does the tobacco 

‘2 industry give the!warnings? 

■■■ -v ■ MR. KAPLAN: Calls for speculation. 

:|p;r MS. MYLES: Lacks foundation. 

' MS. SHERIDAN: He's already answered the 

question several ^imes about complying to the federal 
.J^g qu ir ement. 1 

MR^,' B^OOKEY: Q. You can answer it again. 

i - w- l 

-» n-, i ■ r ■ _ -h n -i -l _ ... _ _ ' _a _ ... i _ _ 



rnings. 


legally required to provide the 


would be irresponsible of them to 



aterally =uefcrde that the warnings would serve no 

rposIC'^d jS: Stop complying with FCLAA; correct? 


p§§§^ 



jr a legal 



2RIDAN: Argumentat i ve. 

jES: Objection. 


LAN: Calls for speculation, calls 


ly, can I get the question read back. 


m sorry. 

. (Record read. } 

MR. KAPLAN: Withdraw the calls for a legal 

9 

^(Inclusion objection. 

THE WITNESS: They would probably be hit, 
with legal sanctions. Whether that’s irresponsible or 
'not is a different issue. 

MR. BROOKEY: Q. Would you consider it 

>• <f- 'Hp©* \ ... * 

IT responsible? i -f 

ms. MYlLES: Objection; vague -and ambiguous.• 
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THE WITNESS: Well, ]ust tne same way as I 
don't like my 'teenage children to get traffic tickets, 
e^enithough going 40 miles an Jcxour in a 

-ntlle-an-hour zone may be safe in that particular 
ea, I would not encourage any client to incur legal 


ions. 



OOKEY: Q. Would you encourage .any 


dent to vic|lab& the law? 



ou ever? 


at I know of. 


dvidi 


Ddeg™anything in FCLAA that you have read 
exception based on the level of awareness 


of tlife^Txsks p^^jjjribed in the FCLAA warnings? 

mJ^WiPLAN: Calls for a legal conclusion. 

; Could you read it back, please, 
c read.) 

mIWRiERIDAN: I would just also point out 

.at the witf^flpNhas already testified that he’s read 
re FCLAA waluvin>|s, but when you asked him earlier, he 
ecifically told you he hadn't read all of FCLAA. So 
.th that caveat.: 

MR. BROOKEY: That’s why I asked him 
anything that he ; read. 



You can answer the question, sir 




A. , Nothing -- 

ms. M^LES: Ob jecblon; lacks foundation. 
1--- THE WITNESS:• Since X don't recall having 
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read it and, if I did read it, it was before 1992 when 
I wrote my smoking book, I wouldn't recall any 
specific provisions or exemptions. 

MS. SHERIDAN: Would this be a good time to 
take a break? We've been going about an hour and a 


3ROOKEY: Sure. 


HRe&ess taken. 

rOl 


vitae for # 
your ded? 


3ROOKEY: Let's go back on the record. 
/Iscusi, let's turn to your curriculum 
moments. It's attached as an exhibit 


assume that when you were working on your 
Jagahred a dissertation? 


Q. was the title of that work? 

A. ^Srttpd°Y m e n t Hazards: An Investigation of 


Market Per 


luce. 11 

Ithat involve tobacco-related issues at 


all? 


A. No. Well, risk perceptions of workers. So 


the generic structural issues are similar, but smoking 
^id not come up at all. 

Q. If you turn to page 2 of your C.V. and you 
look at the fourth item down after the Kulp awards, 
fu nked by Economic inquirythe second most 
btbliiic econonjist . -... . " 4 lo you .see that ? i 


.A, That's correct'. .L■ 
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pages, 

".looked at th> 








i'»\a ' 


'll 




14 tha# 





Ipub 







Q. So that is an award given based on quantity 
o£ articles rather than quality? 

^ MS. SHERIDAN: Oh, gosh, argumentative. 

| 

U# THE WITNESS: It 1 s not an award. It's a 

ranking they did. And they may weight by length of 
And to the extent that quality enters, they 
Jp 3 6 economics journals only. So if 

'•qu published iri the No. 37 journa] , they didn’t have 

*5 : - f" 71 

■ t. 

&ROOKEY: Q. How many articles were 
(.op 36 economics journals during the 


th&re in th 
blinking per 

Sssss^ssssssS 

APLAN: Vague, overbroad. You mean 

d or total in the 36 journals? 

ROOKEY: Q. I think it’s clear, that 

^-(didn't know either answer. But we could 
my C.V., going back, how many 
shed in journals, but I just don't 
nt. I think this was a page-weighted 

tanking anyway. 

| Q. Do yOu have any idea why they found that 
6 an important thing to rank, just the number of 
pages that had been written? 

MS. SHERIDAN; Lack of foundation, calls 
for speculation,. 

' THE WITNESS: Thi"$ comes up because i 

department rankjlngs that, are; often done are don^ by 


-» ]kv 

ou publish, 
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MR. KAPLAN*. Asked and answered. 

MS. MYLES: Same objections. 

THE WITNESS: Well, I don't recall what's 
sfi Fatal Tradeoffs. And these various rankings 
Include tobacco work. In the Economic Journal 


art.icle, I’m not sure if I mentioned cigarettes in 


Jg&ere or not,; 


les up, 


|e very fir 

to your work 

- 

ection A' 




I smokers differ. I’m not sure if it 


OKEY: Q. Let's turn to page 4. 

■i 

m, you referred earlier, I believe, 
he United States Environmental 
Do you see that? 

is indicates that you were a 

lie smoking restrictions. Do you see 


'at work involve more than simply 
imony in connection with the OSHA 


MR. KAPLAN: Argumentative. 

THE WITNESS: It was entirely different. 
MR. BROOKEY: Q. Oh, okay. So what are 


you referring to In that item? 


A. 


EPA was preparing an analysis on whether to 


Joan^all public smoking. It was an economic analysis, 
was a consultant/expertbreyiewer for EPA orj 
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Q. What,did your work entail? 

A. Reviewing, offering suggestions, comments, 

'^critiques, whatidid they leave out, what did they do 




ell, that sort j of thing . *■■■.■ 

Q. Did the EPA pay you for this work? 
A. Yes. : 

ftbv: much? 




Q. 

A. 

Q. 


I dm't recall. 


**’ , , 

Qgi-breceiving m| 


& 


A. 

Q. 


1 


ms 




se 

. ime where 
ippearance. 



g that time period, were you also 
from the tobacco industry? 

•t think so. 

on’t have any specific memory? 
neral sense -- and this is only a 
is that there was a long period of 
no work other than that one OSHA 
I don't think the OSKA appearance was 


7" 


t the sam 


IP 


Q. 


Jujffbut if you 


oW^industry du? 



lize you don’t have a specific memory, 
accepting money from the tobacco 
the time period in which you were 
^#coneulting with the EPA, you certainly would have 




sclosed that to the epa, wouldn't you? 


mu 


lip 


In fact, I disclose -- every time there's a 


4 Science Advisory Board meeting, I disclose all 

5 1 conflicts of interest, so I would disclose it. 3ut 

6 T the only activity, as I mentioned, that I did over a 


Cfc" 


span of yfears was the OSHA Work. So I don't 
! ' ■ i ’ . \, « 

8.J-* tiikttK there ’ s anything even xlose.- t 

-V-1 ' --«!'*-• i, J 

__i_H__ 
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appointment in public policy at Harvard. 


MR. BROOKEY: Q. Oh, so you are? 


A. Well,, generally. . It depends on what you're 
talking about. But I have a full professorship at the 


Kennedy School as well, which is the top public policy 


school. 


igain, you do. consider yourself an 


'expert on public policy? 



YLES: Objection; vague and ambiguous. 


should we 


So it 



ITNESS: If you're talking about 

ething to the defense budget, probably 
nds on the topic. 

ROOKEY: Q. What about public policy 

health issues? Are you an expert in 


ithat? 



1YLES: Objection; vague and ambiguous. 


ioverbroad. 


S: I think I'm an expert on 


^framing an 


xnic analysis of them, but if you were 


^'to quiz me ^reg^rding Medicare reimbursement formulas 

% 

#for hospital, institutional knowledge, I don't have 
^all institutional knowledge of all health programs. 


MR. BROOKEY: 


Let’s look farther down 


on page 4. A little more than halfway down there's a 
reference to the Journal of Risk and Uncertainty. Do 


you see that? 


A. 

• -■ 


Yes . i 


What! led you to apart that journal? 


A 


^aihChristians & Associates (619) 544-8344 
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There was emerging literature involving 


.2 psychology, economics, decision sciences that was 
. I'.,* spread out over a, number of journals, and there was no 
^4^ ^4:J urnal that would pick up this field exclusively. 

5" The publisher discussed it with me and with 

'g m , 

_6i- Mark Machina. They did a survey of the leading 


isearchers iir 


field and said, "Should there be 


ch a journah?" And they got an enthusiastic 


’9> response and 


11' i industry in cl 


12 M:’ 




ed the journal. 

receive any money from the tobacco 

tion with the initiation of this 




d no , 


ie tobacco 
id Uncertai 


m at any time received money from 
:ry relative to the Journal of Risk 





tceived fron 


9, how has the money you have 
\ tobacco industry compared to the 


llary that you nave received at Harvard? 

? . MS. SHERIDAN: I’ll just object based on 




23".^^ MS. MYLES: Also object as vague and 

2V. ambiguous based on his prior testimony. 

25' THE WITNESS: Well, I didn't know how much 

H I’d gotten so fab from the tobacco industry. I know 
i ^ ' v^^ rot t en a couple thousand dollarsI'm not ^re 
O-pif i' ve gotten more. And I '.m .paid more than that?- 






'.nr- 
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Object to the form of the question. 

THE WITNESS: Other than that one 

.involvement with the Premier cigarette, I've never 

y 

been a consultant directly to the tobacco industry on 

anything. 

MR. BROOKEY: Q. Have you ever made any 
,rernmmsndatlfoean ^ -- and by that, I don’t necessarily 
mean to limt i-t to direct consulting with the tobacco 
ridustrv, huBPbb include recommendations in any- 


ndustry, Ik 
literature j 
with regard 


bacco smc 



such recom 


Jtestifi’S’d 1 
4defense ex; 


that. 


xat the tobacco industry give warnings 
:he health hazards of environmental 


SHERIDAN: Vague and ambiguous. 

JITNESS: I don’t recall making hny 

;ions. sr 

3ROOKEY: Q. How many times have you 

lalf of the tobacco industry as a 


surt, once. In deposition, more than 


P q. How many rimes in deposition? 

y A. I don’t know the exact number. Probably a 

yhalf-a-dozen times. I really don’t know the case 
count. I could start using my fingers and try and 
think of it. 

\ q. Let ime try to limit it and see if that 

j . I 

h^lps.- Were ariy of those times in the state of, 

i- 1 ' ■Sr'?.'’';' r r 

j- c|Jift>rhia? 2 % | 
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MS. SHERIDAN: Argumentative. 


MR. KAPLAN: Overbroad. 


THE WITNESS:. I consider myself an expert 
on how people process warnings information as opposed 


to every legal decision that's ever been issued on 


warnings. 


.. jBROOKEY: Q. So you don't consider 


yourself a:xexpert on warnings? 


LW 

answered. 



KAPLAN: Argumentative, asked arid 


ISHERIDAN: Misstates his testimony. 


answs 



WITNESS: I'll stick with my earlier 


s|BROOKEY: Q. So you’re not an expert 


on warnings 


It are given but, rather, the perception 


;Of the pop 



of such warnings; correct? 


testimony 



SHERIDAN: You mischaracterizedHtis 


e extent. 


IKAPLAN: Argumentative. 


7ITNESS: My expertise is on how people 


^process risk information, how to judge the efficacy of 


warnings from the standpoint of a hazard communication 


echanism. 


MR. BROOKEY: Q. But not on the 


appropriateness of any given warning; correct? 


MS. MYLES: Objection; vague and ambiguous. 


MS. |SHERIDAN: • asked and. answered your 


Sstion several times now. ^ 
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declaration. 


MR. BROOKEY: Q. Now, don’t you think a 
qualified expert on Proposition 65 warnings should 
? know what Proposition. 65 requires such warnings to 


.look like? 


MS. Bheridan: Argumentative. He's already 


testified dfoatjie' s seen Proposition 65 warnings and 
knows what l!hey look like. 

? . k lEl-M lLES; The question is vague. 


incomplete 


stimony. F 


don' t you r| 


:hetical. 

4YLES: It also misstates his prior 

WITNESS: Either I don't know the 

t understand the question. So why 
^se the question, 

3R00KEY: Q. Don't you think that 


omeone who^hol4s hiw.self out as a Proposition 65 


arnings 


ropositionS 


'should have knowledge of what 
[•equires a warning to look like?" 
IILES: Argumentative, assumes facts, 


ncomplete hypothetical. 

MS. MYLES: Misstates his prior testimony. 

’s also vague and amhiguous. 

THE WITNESS: The question also seems to 
assume that there are specification standards for all 
possible means of compliance.as opposed to simply safe 

harbor warnings, which 1 don't think is the case* 

■ ••-w , " - M 

MR. BROOKEY: Q. Can you answer the! 
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3§i£l5i£u. 


question, please? 

MS. SHERIDAN: 


He is answering your 


question, 


>i v# V 


THE WITNESS: 
MR. BROOKEY: 


I did. 

Q. So the answer is nO? 


An 




: - 6 ' 'expert can give testimony as- to whether a warning 


^compiles wit 



oposition 65 without knowing what 


iPropositiorr 65 requires? 

r- 

_: £ ■'W'' 1 i 


rju 1 


11 


1 II 



at your .testimony, sir? 
aying that Proposition 65 doesn't 
cation standards for all potential 
nee. That's my understanding of 


ou told me you never read the 


jam^ ni cat ions Council case; correct? 
I 4 S"^ 5 HERIDAN : said he’s read the 


iproposit io 
^now. I'd 
*than badge 



think you're arguing with the witness 
you just ask him questions rather 
im. 




ss;. 7 ; 


MR. BROOKEY: I think I'm cross-examining 
Ithe witness. Counsel. 

MS. SHERIDAN: You're asking him the same 
thing over and over again. And he's giving you; 
responses, and when you're not happy with the 
responses, you Keep asking the same questions. 

4- MR. BROOKEY: I think thei record will 




.4: reject he hasn 
—- — -— 


't answered a’- single one of my 


€• 

30i. 
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k>-=- •• 


■ "V 






\ 


r5:. 


expertise as a warnings expert. So are you asking 
about warnings within Prop 65? 

THE WITNESS: I’m not pronouncing -- making 
^pronouncements regarding legal compliance issues as 
(Opposed to whether an adequate message has been 
cdnveyed to consumers. And the court can judge 
^whether th'jfxis. sufficient to comply with the 


-,re 


11 


hr*;- 


Pr'opos itior 

V 

| w 

I ' 

^declarat io: 
whether an 
ley gave 

:ior# 



•H. 





ir 




24 

25 

'26 


|whether any 

I 

|bbligati^n^- 
informat ior| 
.put them irl 



ROOKEY: Q. So in preparing your 

were not intending to evaluate 
he warnings that defendants claimed 
ly fulfilled the requirements of 
correct? 

HERIDAN: Misstates prior testimony. 

ITNESS: And I'm not evaluating 

ific warnings fulfilled the 
task is whether the entire set of 
umers have and have been provided has 
sition that they are currently 


''informed. 

MR. BROOKEY: Q. And is that the entire 
sscope of the expert work you’ve done so far in this 
Ic^se? 

MS. SHERIDAN: Misstates his prior 

testimony. 

MS. MYLES: Overbroad. 

THE WITNESS: My'declaration covers Jfche 
's$5pe. Vv So if I left anything ‘out; I‘11 add anything' 


•« 

-3^ 
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missing from my declaration. 


MR, BROOKEY: Q. Dr. Viscusi, are you 
familiar with what's been characterized as the ghoul 


ef ense? 


MS. FOE: Could, you repeat what -- the 


"ghoul ? 


... BROOKEY: Ghoul, g-h-o-u-1. 


.. MILES: It's argumentative. 


JITNESS: I've never heard of the aho 


WjS 
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MS. SHERIDAN: Yeah. And to the extent it 
J. involves the privacy rights of Mr. Machina, to the 
fdegree that you shouldn't respond to protect his 
[.privacy rights, you should keep that in mind as well. 

MR. BROOKEY: Let me finish my question, 
[.please, siiid e I got interrupted by objections. 

my is Mark Machina no ioncrer an editor of 

1 

s |Risk and Uncertainty? 

ISHERIDAN: Same objections. 

1WITNESS: I actually don't want to 

lacy rights, since it has to do with his 
faith issues, but it had nothing to do 
with me. 

Ibrookey: Q.’ I don’t want to invade 

Ihts either. It had nothing to do with 
any ideolofi'e**^ stance? 

A. 

Q. P^Wf!. Does he suffer from any 


smoking-rerarliq diseases? 

- MS. (SHERIDAN: He's already answered the 

‘question, and hje' s not going to answer it further. 


MR. ‘MILES: Lacks foundation. 

( 

MR. |BROOKEY: It’“s a very general question. 
Does he suffer from any smoking-related 


SHERIDAN: Hi's already said he[Wants 


person's privacy rights, and you're 

v* 
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Stepping on that. So don't ask any more questions 
about it. 

MR. MILES: It's irrelevant. 

MR. BROOKEY: Q. Did you fire him? 

h"' MS. ISHERIDAN: At this point, I mean, the 

witness has already answered your question and he said 
that he wan&^o protect this man's privacy rights. 

^THE WITNESS: Especially since he's a 


California| 


you’re refe 
n employe! 


|dent, so . . . 

ImileS: This man is an employee that 

Ig to in your testimony, has rights as 
^a former employee to have an employer 


ib 1 oseT ihformation related to employment 


tem^^tioi|*^cumstances. 

ililP^re asking this witness potentially to 
violate th eiii feraer employee's right to privacy, and 
you're askjrig^feim-potentially to create a legal « 
problem foj$SW$ former employer of this man. There's 
no relevam^^r your questions in this lawsuit. The 
person you NH^lsking about, to my knowledge, has no 
contact with this case. 

Unless you can demonstrate on the record 
|Ome reason why you're entitled to invade a person’s 
rights of privacy, I think the witness should not 
answer your question, and I think you should not be 
asking them. 

^ MR. BROOKEY; Q.... Dr. viscusi, did l^rk 

' ■ ■ y - ' itr 

Machina, prior to leaving hie position as an editor of 


• ■ -r> • - ■ | ' • 
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foundation. 


MR. BROOKEY: Q. Is there any context at 
all in which Mr. Machina ever expressed a view 
regarding the dangers caused by secondhand smoke? 


MR. KAPLAN: Lacks foundation, calls for 


sp.eculat ion. 


1ILES: And it's hearsay if the 


coirimunicatfon is disclosed. 


Professor 




WITNESS: I know of no contacts where 

la has discussed smoking. 


IBROOKEY: Q. ! No context? 

I's correct. 

i. I wanted to make sure I heard you 


||S^^Mr. Machina ever taken a position in 
any contex^^erse to the tobacco industry? 


speculatio: 



.SHERIDAN: Lacks foundation, calls for 


1YLES: Also vague and ambiguous. 

WITNESS: I don't know what he's done. 


i have no personal knowledge - that he's ever done this. 

MR. BROOKEY: Q. Where does he currently 


^ive? 

A. La Jolla or San Diego. 

Q. Do you know his address? 

MS. SHERIDAN: Again, that may call for the 
■pmvacy rights ,pf-this witness, protecting the ^privacy 
rights of Mr. Machina, and Ife think he's already!-stated 
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that he doesn't want to do that. 


THE WITNESS; I don't know his home 


address, no. 


MR. PROOKEY: Q. Is he currently employed? 


where? 




Ip-; t* 

.'iVj* * , 
fV'V t * 

& 


V&J 


*v C 

■,>w 

a 


■*v 

& 


tf': 


*: ft. 1 r 

. V 


feV.v 




in* the post 
u know? 


published 


publishing 
critical oi 


n what denartment? 


1 t know if UCSD distinguishes. ■ Is he 
laate department or undergraduate, or do 

feaches both. 

I how many papers or articles have you 
^re critical bf the tobacco industry? 
’htAPLAN: vague, ambiguous. 




^HS^WITNESS: I can't recall ever 


article either praising or being 

!§n. I'm evaluating economic merits. 

%3ROOKEY: Q. Haven't you characterized 


the tobacco companies as having an unblemished -record 

sof success in litigation? 

MS. SHERIDAN; Objection,- lacks any context 
as far as time frame. 

MR. KAPLAN: Could I get the question read 
back, please. I’m sorry. 

’‘Pv ~ • (Record read. ) it 


m: • . 


MS. MYLES: Objection; argumentative • and' 








; « s i 
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THE WITNESS: I've talked about 
smoking-related:diseases in my papers. 

MR. BROOKEY: Q. How many of your papers 
Jhiscuss the people suffering from such diseases- with 
any amount of compassion? 

MR. MILES: It's argumentative. 


^eal with t|| 
~ovels or pis 


u testifii 


sarly in 19 


testimony? 


:estimony? 


; jsirioke. 


J tAPLAN: Vague, ambiguous. 

IE WITNESS: I would say all my writings 
SleOonomic issues as opposed to writing 
for the trade press. 

lli^ROOKEY: Q. Let's talk about the time 

trial. Which trial was that? 


hio Ironworkers Union case. 

did you testify there? 

ime in the past year, so it was. either 

■ late-in 1998. I don't know when. 

was the subject matter of-your 


awareness. 

risks were the subject matter of your 


The hazards associated with cigarette 




Q. Primary smoke? 

A. Primary smoke. 

Q. so that case had nothing to do with 

^«1#?ironmental tpbacco sn\oke,5!at least Insofar al your 

*** ■ .-i 

y.t^pimony was concerned? . - #. 
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oes. 


A. 

Q. 

A. 

Q. 

A. 



I don't think it did, as far as I know. 

i :h 

Are you familiar with a Dr. Berman? 

Do you have a first name? J • 

Not one that .I'm aware of. I'm sure he 

I don't recall. I may have come across the 

ow^ you were originally asked to provide 
the Minnesota lawsuit; correct? 
done depositions for a number of these 
eneral suits. 

ou were originally asked to provide 
rial during the Minnesota lawsuit; 



HERIDAN: Vague and ambiguous. 

"|JITNESS: I never testified at ttial. 

uld you please walk in tomorrow' 
ify." - 

ROOKEY: . Q.- . No, because first there 
to the appropriateness of your 
2W^'testimony; correct? 

2?b§p| MS. SHERIDAN: Argumentative. 

THE WITNESS: I’ltf'not aware of that. 

24 MR. RROOKEY: Q. You're not aware of a 

25 .challenge to your testimony as cumulative of another 

26 experc? 

WTj. ' AS it? ' 

,v : • ~v' ■ -I 

Q. Cumulative. 


1 T jj Nobody saidk 
p|morning an 


2h?ipwas a chal 1 
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formally disclosed as an expert 


THE WITNESS: I'm not aware of any cases 


th&t went to trial and where the trial was completed 


lere I was named as an expert, since none of the 


attorney generals cases were completed, I think, 


except for Minnesota. 


SROOKEY: Q. Well, when you say : the 


trial was completed, you mean to go all the way 

r~ 


through ana| 


Jup with a verdict or a judgment? 


iat about trials -that were not 


?mpleted? 


you named as an expert in any of 


Sases ? 


have been in some of these states. 


:ince I was 


sure in whi 



sed in a lot of states; but I'm not 


es I was going to testify, which ones 


wasn't, 'pypipally, whe number of witnesses is 


.intited, anl 


fse decisions were being made at the 


.ast minutes 


& Q. JfP§ou the leading expert in the country 
^>n risk perceptions as they relate to tobacco? , 

MS. 1-fYLES: Objection? vague and ambiguous, 
■|.aeks foundation. 


THE WITNESS: I'm"not sure that 


iself-congratulatory answers are going to do me that 


much good. Other people have published in the area. 


**I Hhow of nobody else who's done work on risk 


"perceptions usinlg what I would call valid quantitative 
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metrics for risk perceptions. 


MR. BROOKEY: 


What do you call valid 


quantitative metrics for risk perceptions? 

A. So, for example, I’ve done work asking 


pie "Out of 100 smokers, how many of them do you 

think will die because of illnesses related to smoking 

V k- 

ehavior?” Tnskdi s a well-defined metric. 


s a well-defined metric. 


Whereas if you ask people "Is smoking.very 


sky, " that 


i>t a well-defined metric because you 


n' t know wi 


going through people's heads when 


you say "veri 


pky. 11 


, you have characterized smoking as 


sky. 


iven**. ydu? 


.eve cigarette smoking does pose 


tential ril 


io the smokers. 


’ ' • Q. A^#y"bu've characterized it as risky; 
rrect? I want to trick you. The name of your 

ijbdk is SmoklUP^ Making the Risky Decision; correct? 

• A. slv^Wisky in the sense that I just said. 


SdTT 


And what's going through your head when' you 


’risky"? 


MS. SHERIDAN: In titling his book? 


THE WITNESS: That involves some 


probability of adverse health outcomes associated with 


smoking. 


-to w”*-,. • 



MR. MljLES: Probability or possibility? ■ 

MS. .SHERIDAN: Probability/ f think. ,f 


gVatl, Obristians & Associates (619) 544-8344 : /? ■ 
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ry^Tgj^'J 1 - • t * fl.:- . ., t t i ^ 

■ 1California, have you, their risk perceptions regarding 


2 the dangers of cigarette smoke? 


MS. SHERIDAN: YOU mean independent 



^ .- 


& Associates (619) 544-8344 ^ 
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Safe--; 


I*- 


, A. I may have said that. I don't know. 

Q. I just want to get a feel for what type of 
^smoking issues you've talked.about. We've mentioned, 
think, a couple of them, risk perceptions relating 
jjto cigarette smoke -- or I'm sorry -- smoking and risk 
perceptions with regard to secondhand smoke. Are 
:here other :ing-related issues on which you have 


served as a FT ert? 


11 


previous a 
consultant 




•12?#' S^perr you' 



,you%*con 
Jso that gen 
>resenting 





HERIDAN: And just to recall my 
ion, cases where you may have been a 
ere never formally disclosed as an 
t required to tell him about. 

'ITNESS: I know I've done work on how 

alize the financial costs of smoking, 
class of issues, as opposed to 
ecific numbers. So that would be the 


economic asinacPx the risk perception aspect. And 


18 



i, -• 2 0 




eption for a variety of different age 


g young people. So I’ve done work on 


231 




■. 24 


hat's riskip 
roups, incj 
hat as wel. 

Addiction, so I was involved in addiction 

ases. 

MR. BROOKEY: ‘ Q. Now, with.your 
background, you weren't giving testimony, were you, on 
whether nicotine was addictive? Correct? 

A. Well, that has an economic meaning too. So 
s giving tesjt 


jjtimony on th^T economic properties of 
te smoking. < 


& 


k- 
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MR. KAPLAN: Calls for speculation. 

THE WITNESS: That's also a legal judgment. 
It’s a legal judgment, not economics. 

MR. BROOKEY: Q. Well, how many times have 
<you served as an expert, sum total, in the last five 


years? 



1 1 know. 


undreds? 


happer 


testimony. 


opinion as 
credible i: 




*ehs over my life. I don't keep tabs 
the last five years. 

^ptm have a sense of evaluating the 
j^xperts; correct? 

pAyles: Objection. That misstates his 


WITNESS: - I just said T’ve testified, 
JROOKEY: Q. Okay. Do you have an 

lether an expert is more or less 
: expert has testified exclusively for 


^plaintiffs, for | instance, rather than for defendants? 

MS. SHERIDAN: Asked and answered. 

MR. MILES: Incomplete hypothetical, calls 
for speculation, it's argumentative, lack of 
foundation. 

THE WITNESS: I think credibility depends 
o)$!&.he merits of the testimony and the nature 6k the- 
expertise. If you only have, testified twice anil they 
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/V" 




V Y 


■%- 



11 


■ iri 


lbs 


si t e s timony 


in chall 


(t. T" ’ j - ' ‘ ’ 

BP-:*- • 


were both for plaintiffs, that doesn't necessarily 

-.t. ' 

mean you're not, credible. 

MR. BROOKEY: Q. What if you've testified 
4/dozen of times and it was only for plaintiffs? 

MS. (SHERIDAN: Argumentative. 

MR. &ROOKEY: Q. Does that undercut. 

credibil i t 

PH 

MILES: Same objections. 

ITNESS: Once again, I’d value the 

upon the merits of the testimony. 
ROOKEY: Q. Has your testimony;ever 

on the grounds of bias? 
hat I know of. 

e never been cross-examined as to your 
alf of the tobacco industry? 


interests 

^gS^PfcYLES: Objection; vague and ambiguous. 

yo^' v ews^Luding today? ” 

|^iP%HERIDAN: Yeah, because when you say 

> chall eng imply that has to do with a court 

^ruling and ttllil in the second breath say, "Have you 
■ever been cross-examined?" I imagine in every 
deposition plaintiffs attorneys try to do what you're 
frying do. Is that what you're asking? 

MR. BROOKEY: I think the question is 

Do you understand the question? 

I'm not sure what&you're referring t®, 



are 


% « ■ 

IJ-iJ- - i 

beca use as I indicated, I didn't think there wo|e any 


T •• 
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1 

2 .' 

3 

.,.4 

£ 

k6 


best recollection is that it was a year ago. 

Q. And you testified as an expert witness? 
Yes. 

On risk perceptions? 

Yes. 

With 1 regard to secondhand smoke? 


1 



A. 

Q- 

A. 

Q. 

A. 

Q. 

A. 

Q. 



rimary 



11 

K 

i: 


I! 

P 

14 

i< 

1 : 

li 

y 

2C 

21 % 

2 j 

23J 

2 / 

25 

26 


case? 

A. 

aw birr 



ry smoke. 

kho hired you as an expert in that 


is a law firm out of D.C. I forget the 


riving test! 


tobacco companies, if any, were you 
on behalf of? 




HERIDAN: Lacks foundation. 

^H&^n-H.’ESS: I believe the law firm was 

^retained byl^^i; Reynolds. 

|PP«|rOOKEY : Q. Was that in connection 
ith litigalrolRthat had been instituted by the FTC? 

MS. MYLES:- Objection'; lacks foundation. 
THE WITNESS: I don’t think I would . 
^ t& aracterlze it as litigation. It may have been an 
'administrative action. 

MR. BROOKEY: Q. Was that the 
administrative action relating to the Joe Camel 
-adhereising campaign? - 

• - 'V. i 7 

A. It wajs related to Joe Camel. I’m not 5 sure 














52312 6932 









cigarette smoking with the media, but never as an 

1 

official spokesperson of the tobacco industry and 
without their knowledge. 

'■ But the media thing was a media session 

relating to a pjublic appearance I’m doing before the 
media in New Yotk that has nothing to do with " 


cigarette 



discussing 




there have 
nd ABC, oi 


did on Pub] 


mat does it have to do with? 


5rate risk decisions, 
you ever appeared on television, 
langers of secondhand smoke? 

4YLES: Objection; vague and ambiguous. 

WITNESS: I don’t think any of my TV 

» dealt with secondhand smoke. I think 
been a couple on the CBS Evening News 
national networks. 

3ROOKEY: Q. All-right. 

iy have come up in a longer show that I 

roadcasting - 

right. Let’s look at the CBS Evening 



ews. What did you discuss when you appeared oji the 
8£ Evening News? 

A. Same things for ABC, 20/2-0. It was the 
financial cost issue. 

Q. The ghoul defense? 

MR. MILES: Argumentative. 

. i,, THE WITNESS: I don’t view it as the. f :ghoul 

defense. I view this as the only legitimate way to 
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sti 

- 


v -—a.- 


intentional 
contradict 


staf^haM 

I I 

Ipublished v 

I Q. : 


count costs. 

MR. BROOKEY: Q. Oh, okay. Does anyone 
else believe that other than you? 

MR. KAPLAN: Calls for speculation. 

MS. MYLES: Lacks foundation. 

MR. MILES: And argumentative. 

T^HfcJiiTNESS: Every published account by 

h. D.s thatj^T ' seen agrees with me. I'll give you a 
series of t l&elgW 

j^^pfeROOKEY : Q . That ' s okay . Have you 
1 intentional@f^?fi>t reviewed published reports that 
j^Dntradict jfrlpo; view? 

^ there will be briefs on behalf of the 

stafJlFthat||&§i§i^; a different view, but these ar<§ not 
^published i^W^ economics literature. 

^ Q. ^^you appeared on television, did you 

Jdisclose ycfor“tf£es to the tobacco industry? 

i§PP%YLES: Objection; Vague and ambiguous 

K|ae to the tlBfn^ties to the -tobacco industry," assumes 
^facts not in^evjidence . 

r - THE WITNESS: In each case, I indicated to 

^the editors before we did any taping that I testified 
s&p. behalf of thb tobacco industry in litigation. 

MR. BROOKEY: Q. I believe you said that 
when you appear in the media, you do it without the 
knowledge of the tobacco industry; is that correct? 

■ .h."h A.. I don't call . themijlp...and say, "I'm ^ing to 
segment relating to smoking,-" 


iae to the t ? « 


• UMWi 
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2. J relating to smoking in which you planned to say 


something contrary to tobacco industry interests, you 


^uld call them, wouldn't you? 

A, No. 

MS. SHpRlDAN: Lacks foundation, calls for 
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But if you were going to do a segment 


ES• Also vague and ambiguous as to 
to tobacco industry interests." 
NESS: I wouldn't call them and tell 

I would not seek their approval. 
OKEY: Q. One of the books -- and I 

red to this earlier -- is called 
ing: A Federal Responsibility?- 


that book you criticize 
rrect? 


>tivated you to write that book?,.. 
jES: Objection; vague and ambiguous. 

the WITNESS: I’d done work on it before 
|d published on it before. And the American 

arprise Institute wanted to know if I wanted to 
write a book about federalism, state versus federal 
responsibilities, so I picked that topic. 

MR. BROOKEY: Q. And you took a position 
state-by-etate-regulation r-correct? t 

A. In favor of federal regulation. . % 

- - - - --*- ; - .. 
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t&?T: 


m 


14 


MR. KAPLAN: Overbroad. 

• ;•*-'* MS. MYLES: Incomplete hypothetical.^ 

THE WITNESS: I don't know what you mean by 
Fa Specific versus a general warning. 

MR. BROCKEY: Q. Does the efficacy of a 
warning message increase proportionately to the amount 
of relevant K; ic4prmation contained in that warning? 


and incomp 
flacks foun' 

jcause th 



^nuch, then, 
jwarning? 


:s ..^MYLES : Objection; vague and ambiguous 
ypotheticalcalls for speculation, 

ITNESS: The answer is probably no, 

lems of information overload. 

ROOKEY: Q. Is it fair to say there’s 

en too little information and too 
erms of designing an effective 



2 




" 34 ’- 
b -25 
2 6 


IS 


jffSr^YLES: Same objections. 

fITNESS: There is always an issue as 

..ito how much ’formation you want to provide, and it 
not^TSffiy on the warning itself but how much 
■consumers know already and how they can process the 
^information. 

MR. 3ROOKEY: Q. Assuming a blank slate in 



terms of public knowledge and looking at the FCLAA 
-warnings, is it fair to say that a warning that says 
"Warning: Smoking is Bad" is not as effective in 

gcaayeying a rislf . message asthe -warning "SmoJ^ing 

■, - ;-vv- . ‘ t rf m 

Causes Lung Cancer"? * 









MR. yiLES: Assumes facts. 

MR. JCAPLAN: Incomplete hypothetical. 

I 

THE WITNESS: And also, it assumes how 
eople are going to process it. 

MR. BROOKEY: Q. Can you answer the 


question, though? 


question. 


language "Sj 
people -- dl 



HERIDAN: He is answering your 


JITNESS 


I've never tested the warning 


And I* 


know 



So it's a 
in either 


fhg is Bad," so I don't know what 
^through people's heads when they', see 
P've already heard the lung cancer -- I 
?hg to assume a blank slate, but as it 
sshs not a blank slate in the real world. 


on of what you're adding to knowledge 


NRv'KBROOKEY : 


But agata-i, assuming a 


warning at 


blank slat^i^^ "Smoking Is Bad" as effective a 
warning at l@iP^4ying the risk of smoking as is the 
warning causes Lung Cancer"? 

MS. MYLES: Calls for speculation, assumes 
facts not in evidence. 

MR. MILES: Assumes facts contrary to 


evidence. 


MS. MYLES: And incomplete hypothetical. 


And the witness has already answered the question. 

r.., THE WITNESS: Th|^£ is something we’gone 

i i "> 4 

through, exactly this, befor£. So I'd like to repeat 





' -.j*. -i 

m 
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my earlier answer. It's exactly the same question. 


MR. BROOKEY: Q. Well, I think you didn't 


follow my assumption that there's a blank slate, 


MS. MYLES: That's why it calls for 


speculation. The witness said he could not ignore 


that fact; therefore, he wasn’t able to answer the 


question as 


ised by you. 


*R. BROOKEY: Q. So you can’t answer that 


fquestion? 



within the 


s just 


^le are going to interpret information 
|bxt of what they’ve already got. And 
if/ strange world you're asking me to 


hassur 



■pie are starting off with zero risk 


g smoking. Even pre-1964 or even a 


Jcentury age 
";| smoking. 


^re was a belief in the risks of 


ou' re saying that you cairnot say that 


las a geners 


hnciple, that a specific warning that 


.specif ical: 


iveys what a risk is is better than a 


-generic wa: 


that there is a risk; is that true? 


MS. SHERIDAN: Asked and answered. 


MR. MILES: Incomplete hypothetical, calls 


>r speculation. 

MS. MYLES: Misstates his prior testimony. 


THE WITNESS: It is true that it is not a 


theorem that more specificity is always better. 

-awst's true. It just doesir*X work that way. * 




MR. 3RQ0KEY: Q. - But there are some- 

. .. J 
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1 prepare or to design a warning -- Proposition 65 

2 warning program; correct? 


MS. SHERIDAN: Same objection. 


THE WITNESS: I’ll pass, since I've been 


'5 Isinstructed not to answer. 


MR. BROOKEY: Q. . You did not prepare a 


(proposed Protacygition 65 warning program on behalf of 


^defendants , ^dld you? 


litigation? 



u anticipate that you will during this 


N1SHERIDAN: Calls for speculation. 


IEWITNESS: I don’t know what I'll be 



ROOKEY: Q. You have no idea? 


f KAPLAN: Asked and answered. 


Nffl?r>BRaOKEY: Let me withdraw that, because 


you have nc 


fa what you'll be called on to do. 


do you expect to do further in this 


work as an -expert witness? 


MS. SHERIDAN: Lacks foundation, 


MS. MYLES: And subject to the instruction 


at counsel gave earlier regarding discussions with 


counsel. 


THE WITNESS: For all I know, you could 


drop the case later this week. And so I don't have an 
i:tfrt|ependent agenda that' I'it pursuing here. # 

MR. BROOKEY:. Q. e .-.But you don't have*any 


l “^ K ^ail^uistians & Associates (619) 544-8344 
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fill 

j 

'•S^y 

t! e 

^yii 

m 


ILL* 

'. -ti 


ty ■;>;, 

i ,J v' 
•:■<■* 


tafikA 

ns&iasr 


expectation of actually coming up with a proposed 
Proposition 65 warning program for the defendants; 
correct? 

MS. SHERIDAN: Asked and answered. 

MS. MYLES: Objection; lacks foundation, 
calls for speculation. 

: tH-£ -~>vjt t\ t e.c s : i don’t know what the future 

will bring in that regard. 

, LROOKEY: Q. And you don’t think one 
is necessary 1$0 you? 

SHl ^HERIDAN: Objection; misstates his 
previous tescp.mpny, mischaracterizes his earlier 
respcjSIs. 

# jpg§^|4YLES: Vague and ambiguous. 

I tip^CETNESS: I think the citizens of 

California ^^^^ 1 ready informed. 

a ROOKEY: Q. And dicw'fcnyone tell you 
g state of public knowledge has been 
established^|P%his lawsuit as something that is not a 


that the e: 
; establishe' 


valid defense tb Proposition 65? 

5 

MR. MILES: Assumes facts. 

I MR. BROOKEY: It does not assume facts, 

if- Miles- 

MS. MYLES: It mischaracterizes the court's 
ruling to the extent it's intended to refer to that. 

MR. MILES: And, Counsel, a telephonic 
ruling that has not yet beerf. subject to a hearing at 
th^-trial court level does not-establish a proposition 
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in a lawsuit. Your statement suggesting the contrary 


is. inappropriate on your part 


MR. BROOKEY: You can answer the question, 


. .Viscusi. 


MS. MYLES: Could you have the question 


read back, please. 


)OKEY: Surel 


read. 


SRIDAN: Again, I think it's fair 


at you can 


Bide any discussions you had with 


counsel. So fffi^nyone else told you that, would be 


h© question. 


WETNESS: Nobody else has told me that 


50KEY: Q. That wouldn’t have any 


^..pact on yoi 

A . 

claration. 



ilysis as set forth in your 



ES: What 


ES: Objection; vague and ambiguous. 


for speculation. 


MR. MlAES: And assumes facts. 


THE WITNESS: My analysis is prepared with 
spect to whether there’s a rationale for warnings 
i| whether people have been given the warning message 


as opposed to how* the courts are going to rule on 


particular matters. 

MR. BROOKEY: Q. Now, when you were asked 


.fo .serve as an expert witness dn this case, were ;jyou 


provide .a specific, opinion? 
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Were you askea to draw a specific 


conclusion? 


MS. SHERIDAN: Hang on just a second. 
The sa!me objections regarding any 


discussions he had with counsel. I think he’s 


ked -- you‘yp^|sked this question many different 
es throughputsthe deposition, and he's answered it 

if 'vjcgsN” S 


r you. 



TNESS: Let me make it simple. They 


said, "Go write declaration.” They told me nothing 


bbut what w|sJin it. 

CS MRsute, BF^OOKEY: Q. Because they knew what 


ypu r 


lou've published extensively. 


fithdraw that. 


jLES: Counsel, that’s argumentative. 



,OKEY: I'll withdraw that. 


Id be inappropriate for someone to 


me to you ana gay, "We want"you to" -- "We want to 
Ire you as Inexpert witness, and this is the 
conclusion we want you to come up with" ; correct?' 

MR. MILES: Calls for a legal conclusion, 
k of foundation, incomplete hypothetical, calls for 


speculation and it's argumentative. 

•p • -- MS. MYLES: It’s also vague and ambiguous 


: fts to the term "inappropriate." 


' THE WITNESS: You XhoW, I'm not here 60 

•HP ^ ' . " ‘Tl . 1 ' ' • *• 

•^ud$e what's appropriate or ndt- Dr, Johnson had his 


Vi 


. 
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pir-. 


entire declaration written by lawyers, and he just put 
his name to it. So that didn't look good to me, but 

I'm not going to judge him. ’ That’s for somebody else 

i i ' t 

| to do. 

MR- BROOKEY: Q. Did you read the report 


' that Dr. Johnson wrote? 


A. 


I read the declaration. 


If there’s 


.•nV • 


another report underlying that, I did not read that 


Q. 


i-rr y J 



shis underl 



r : 5 fpV 


Iwroti 



u don't know that he actually wrote 
ork, do you? 

ILES: Assumes facts. 

ROOKEY: Q. You don’t know that he 

lying report; correct? 

ILES: Assumes facts. 

ITNESS: I don’t know that he wrote 


the report 


her 


^penalties 




^BROOKSY: Q. Okay. What are the 

| 

rjury under the laws of the State of 

^ Californian?^ 

Iff^SHERlDAN: Calls for a legal 

^conclusion. 

THE WITNESS: I don’t know. 

MR. BROOKEY: Q. Did you know when you 
signed your declaration under penalty of perjury what 
those penalties were? 

A. No. . I assumed it was not good. 

**■"" rr Okay 1 . r*’- * 

good things would' not happen to \ae if I 



So, 
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whatever the data indicated. 


MR. BRCOKEY: Q. If you were asked to 
perform an analysis by a client who had hired you to 
serve as an expert witness and that client, upon 
reviewing your work, decided it was not helpful to its 
position, and that client asked you to destroy the 


results of ;> 




f the agr« 


neveOest 


documents 
confidenti 


||^y| research, would you do that? 

R. MILES: Calls for speculation. 

|LJ SHERIDAK: C ompound. 

S 'KAPLAN: Incomplete hypothetical. 

WITNESS: It also depends on the nature 

fpBlt . If I'm doing research on my own, I 
y^iiy own research as part of anything. If 

IS . ■ n */ 

g^o give me confidential corporate 

sMlfed to 'a case where I signed a 

silty agreement, then I couldn't disclose 




itr So I'(fHhave -- you'd have to*<o with that.' So, 


sometimes 


ask you toi 


^happens . 
t^BROOKEY: 


Sometimes a client does 


^roy research that proves adverse to 


their interests? 


MS. MYLES: Objection. That entirely 


misstates his last answer. 


MR. BROOKEY: Well, then his last answer 


25 was entirely nonresponsive. 


MS. SHERIDAN: Argumentative. 

MR. IBROOKEY: QWould you like to '-answer 


■he question? 
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MS. SHERIDAN: He answerea your question. 
Just because you don’t like the response doesn’t make 


it an inappropriate response. 


MR. MILES: Move to strike your comments, 


Cpunsel. 


MR. KAPLAN: Can I get the question-read 


back, plea 



(Redord read as follows: 



STION: Sometimes a client does ask you 


Idestroy research that proves adverse to 


Sir interests?" } 


KAPLAN: I’m also going to add an 


obje! 



the predicate question posed as a 


fo the extent this is a subsequent 


question a 


longer is 



ed to cross on the first, this no 


hypothetical term. 


4*£i4S'JwiTNESS : I ’ ve never been asked to 


destroy res 


!h because it was adverse to their 


interests. 


n^BROQKEY: 


And if you were asked. 


would you do it? 


MR. MILES: Calls for speculation, 


Incomplete hypothetical.. 


MS. ISHERIDAN: Lacks foundation. 


MR. KAPLAN: Asked and answered. 


THE WITNESS: Well, as part of the U.S. 


$$&artment of Justice team that:did the Exxon Valdez 


idtigation, at 


the end of that they said, "Whatever 


^atlrQhristiiWis & Associates (619) 544-8344’V- 






csf.edu/ 


| ■ r >ry •• w 

. ndustrydOQUhidnts.uQsf.edu/docs/nfglC|)0.1 


6950 






w. Kip Viscusi, Ph.D. 9-22-99 



52312 6951 











W. Kip Viscusi, Ph.D. 9-22-99 












W. Kip Viscusi, Ph.D. 9-22-99 










W. Kip Viscusi, Ph.D. 9-22-99 


m 




rS^-S-i 




THE WITNESS: Acrylonitrile may increase 
the probability of getting cancer, but once again, I 
would not use the word "cause cancer." 

MR. 3R00KEY: Q, Does benzene cause 

^cancer? 

A. Same answer. 




Q. 




probabilit 
causing ca 



1,3-butadiene cause cancer? 
MYLES: Same objections. 

|WITNESS: It may increase the 

Icancer, but that's different than 
n all cases. 

RROOKEY: Q. Does cadmium cause 


icancs 




14 





Jyjvsw.' 





YLES: Same -obj ections. 

ITNESS; caffeine? 

ROOKEY: Q. Cadmium. 

s uld give the same^answer. 
formaldehyde cause cancer? 

YLES: Same objections. 

ITNESS: Same answer. But for most 

Shuman exposures, zero has been the risk that's within 
^the confidence interval. 

!: | , MR. BROOKEY: Q. Does environmental 

Ml . 

tobacco smoke cause birth defects or other 
reproductive harm? 

MR. KAPLAN: Overbroad, vague and 

i arfbiguous. >. - • f 

" MR. MILES: 'OutsMe his area of expertise. 




X'ail,-Christians & Associates (619) 544-8344 




124 


52312 6954 








W. Kip Viscusi, Ph.D. 9-22-99 



MS. MYLES: Same objections as before., 

THE WITNESS: And the same problem I have 
with the word "cause." There's not a 1,0 probability, 
g^sed on my knowledge, that there will be a birth 
>fect. 

MR. BROOKEY: Q. Does benzene cause birth 
Refects or ofh^^reproductive harm? 

jES: Same objections. 

TNESS: Same answer wish respect to 

’cause. " 

)0KEY: Q. Does cigarette smoke 

foiltain carbcpHmc^oxide? 

MS^'MYLES: Objection; lacks foundation. 
Yes. 

)OKEY: Q. How do you know that? 

surgeon general tells me so. 


t health effects does carbon 


JERIDAN: Objection to the extent 

that's outside^o'f the area of this witness's 

<pertise. 

MS. MYLES: Lacks foundation, calls for 
|Culation, vague and ambiguous. 

THE WITNESS: I'm not going to be 
testifying on the medical consequences, so -- 

MR. BROOKEY: Q. I'm just asking you .what 
health -- let's actually break it down. » 

what health consequences to a nonsmoker are 
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MS. MYLES: Objection; same objections, 
also outside this witness's area. 

MR. KAPLAN: And the question contains a 
•negative predicate. 

THE WITNESS: Could I hear the question 


again. 



BROOKEY: Sure. 


never prove 
statistical 


tatistica: 


particular 
exposures t 


{Record read.) 

^^^WITNESS: As a general rule, you can 

i^gleffects. So what you're testing for 
whether there' s evidence of 


significant effects. 

& 

u'm aware of no studies that 
|tistically significant effects of that 

i 

|edient, carbon monoxide, in normal 
Lvironmental tobacco smoke. 




Nk^NBROOWFY: Q. Does nicotine cause b.trth 


defects or pUPer reproductive harm? 

SS^PllYLES: Objection; vague and ambiguous 

as to the cause. " 

MR. MILES: Outside his area of expertise. 

MS. MYLES: Calls for speculation, lacks 
pundation, incomplete hypothetical. 

MS. SHERIDAN: The witness has already told 
you more than half-a-dozen times his problem with the 
use of your word "cause''; yet you continue to use it. 

THE WITNESS: So y/e have the cause problem, 
we also have the dose problem, You know, if £ 


SFTOi[ij 


shoe 











ft 
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MR. MILES: It's vague as to whether you’re 
asking him whether it's been listed, using that 
terminology, or whether you’re asking him to comment 
on what the state of knowledge is of scientists 
employed by the State of California. 


MR. BROOKEY; Mr. Miles, this isn't even 


your witness 


coach, so I would -- 


IS., MYLES: The question is vague and 


Overbroad. L 


you would il 
’m entitlJl 
triaffSbu' f 


is rnappro; 


your mteri| 
Monday's dJ 
clear on til 


MR^dkihES: Counsel, I would appreciate if 

SilP^Interrupt while I'm making my objection. 

make my objections. I think later at 
p|J^Bgue that if I didn't make my 
k-sgt&d e waived my entitlement to object. 

to interrupt me when I'm objecting 
^gfiixe and unprofessional on your part. 
Imrt^ROOKEY: - And you would characterize 
|t|iii f on of your own witness’s testimony at 


:ion the same way? I want to make that 

,n 

:ord. 






MR. MILES: You haven’t made anything clear 


on the record. What you did was you interrupted me 
^lile I was trying to make my objection to suggest 
that I was coaching the witness, which was not 
appropriate on your part. 

MR. BROOKEY: I interrupted your testimony, 
MCnr:Miles, not your objection, r . . f 

'•T" MR. MILES: I’m rf6t testifying here .If I 
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THE WITNESS: Are you asking for specific 

language? 

MR. 3R00KEY: Q. Yes. 

A. That language appears in the warning signs 

which the tobacco industry assisted in the 

i§f 

dissemination of those warning signs, both directly as 
/ell as working ..it hroucrh trade associations. 

Q. 

information gotten from other sources; correct? 

A. you ever know anything? 

fLES: Objection. That’s compound. 

ITNESS: I didn't send out the - 

So how do you ever learn about 
'ou say "I don't know it," how do you 
something if you didn't do it 
possible for me to ever know 
lo you mean? I just want to know what 
don't know this." Tell me. 
tERIDAN: You seem to presume, like he 

It personally'experience it, then 
^ mehow he doesn't know. He cited newspaper articles 

's reviewed. 

THE WITNESS: The correspondence that was 

sent out. 

MR. BROOKEY: Q. Did you review the 
deposition transcript of Timothy Flanigan in 
J preparation for your deposition today? - y 




n.Vaii, Christians & Associates K6 19) 544-8344 




131 


^fe^ptid^g^OT^flEW/^z^w.industrydocuf^ rrtS.uesf.edu/docs/nfglOSD1 


52312 696 







Q. Okay. Did you review the deposition, 
transcript of Debbie Sivas in preparation for your 
deposition today? 


Q. Have you reviewed either of those 
deposition transcripts for any purpose? 

SHERI DAN: He just said he hasn't 


tjkvls- 

reviewed them. 


for his dej 



by the tob; 
specif icali 
in tobacco 



^WITNESS: No.. 

i^BROOKEY: No^ I said in preparation 

^ion. I'm broadening the question. 
^WITNESS: NO. 

^BROOKEY: Q. All right. How many 

tuning signs or warnings have been given 
^industry with respect to -- 
!>. the levels of 1 , 3 -butaaiene contained 



calls for 


pi^MILES: Vague. 

jfei^MYLES: Objection; lacks foundation, 

IffSffillation. 

MS. SHERIDAN: Mischaracterizes what the 


requirements of the law are based by your implication 
MS. FOE: Are you limiting that to 


California? 


MR. BRQOKEY: Yes. 


MR. MILES: Read the question back, could 


y<i% -please. 


— 7 ; (.Record read.) -* 
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MS. MYLES: Objection; vague and ambiguous. 

THE WITNESS: It is a referendum voted upon 
e residents of the state of California. Policies 
e laws that are a way of implementing the policy. 

MR. BROOKEY: Q. And one can disagree with 
olicy behind the law; correct? 

^HERIDAN: Vague and ambiguous. 

IE WITNESS: Would you be happier if I 
d relational efforts such as 

sitioh.^5^, 

5R00KEY: Q. Did you write this 

.f ? 

>te every word. 

/rote every word? 

3HERIDAN: He's already testified about 


nee yci 



MEU^v^BROOKEY: Q.•■*> All right. Let's go back 

e exam^^^ou gave earlier of your teenage 
ren drpP^pi% within the speed limit. In advising 
to obe§M^li| law, have you ever told them that "I 
agree with what the speed limit law is, so go 
and exceed it”? 

A. No. 

MR. BROOKEY: Why don't we go ahead and 
a lunch break. 

(Luncheon recess taken at 12:04 p.m.) 
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AFTERNOON SESSION 


1:26 P.M 


(Ms. Corash present 


MR. BROOKEY: Let’s go back on the record. 


Welcome back, Dr. Viscusi. 


Thank you. 


You understand that you're still under 


|ke to go back for a few minutes to 


^ e work you f 


Hn connection with the Ingredient 


Communicatiorfl ai T : ^uncil v. Lundgren case, ICC. Do you 
^e&all which fc^se that is? 


That's the 800 number case that you 


istified abc 



irlier? 


Now, you testified on behalf of the 


>fen.se in tl 


link they were the plaintiffs. 


Tl?bse'"Were the plaintiffs, the grocery 


‘ores, the Grocery Manufacturers Association? 


That’s correct. 


And there was a trade group or some group 


called ingredient Communication Council? 
A. There were a lot of them, yes. 


Ana you. did expert work in that case with 


•Cetftftcl/to an 800 dumber Proposition 65 warning % 


m 


program; correct? 


b- 
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r: -it 


r 


,7 >s 

; _■ j 

' ’--a 

V 


P*.. 




L 

; 3^, 


A. Well, I did general expert work, and that 
was one of the topics that I testified on. 


You testified at deposition on that topic; 


orrect? 


. A. And at trial. 

Q. I thought you testified earlier that the 
jfi^bnly other l^r-ia 1 testimony you gave was in the Ohio 


se. Am I ^remembering incorrectly? 


r" 

ihT?, 


is a cigaret 


trfaT^ in 


^cigarette case. I did not view this 


Thank you for clarifying that, 
u haven't testified in deposition or 


rop 65 case other than that ICC case 


A. correct. 

I Q. D^P^bu testify in the ICC case regarding 

pur up ini ori-e^t he effectiveness of*the 800 campaign? 
| A. Sfcs^ified generally regarding appropriate 



Warnings fori 
Ibout. So tl 


level of risks that were being warned 
10 number was one component, yes. 


. ISEdfeji 



Q. Were there other components to the Prop 65 
ss^arning program that was in place at that time? 

^ ^ A. I don't recall exactly what I said in terms 
Of the components in place. I did have views 
generally as to how the state would want to warn about 
different risks. 

what conclusions, ' t£ any, did you reach 
the manor in which the .group you were 

• -tfsv-«*• 
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representing or assisting was attempting to comply 
with Prop 65? 

A. The main conclusion was that if the -risk is 

I 

really small -- so in this case you could have risks 
^of 1 in 100,000 lifetime risk, which translated into 
1 in 7 million annual risks, you would not want to 
^have on-prck warnings that were comparable to. 


let's say, ! n-product warning for- cigarettes,. 



1 d want 


:: such as th 


lestion w 
parage 




ve less stringent kind of warnings, 
number. 

se in that.case the risk levels in 
bstantially lower than those posed by 
cigarettes? 

isk levels are comparable to what 
ating a charcoal-broiled steak. So I 
would not want to sound the alarm for 
You’d want different warnings for 
of riskiness. 

d you draw conclusions -- I think this 
aying -- regarding proportionality? 
the more serious a risk, the more 
stringent the warning requirement should be? 

A. Depends on whether consumers have 
information regarding the risk. In general, if people 
are already knowledgeable of the risk -- and I'm not 
talking about legal obligations under Proposition 65 
but rabout warnings policies i'f people are 


ou'a get 
thought th 
|very small 
different 11 

Q. 

is what you^H 
n other words 




§ 


knowledgeable of the risk, then you don't need 4' 

Sit,.---' ■•!■ .d-V 1 § 
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.warnings because they already know what you're going 


to tell them. 

So it's not just the magnitude of the risk. 

\ 

fit’s what people know and what you have to tell them 
to put them in the right place once they’ve read the 
warnings or gotten information through some other 


piechanism. 


he risk, tj 
^Speaking as, 
analysis? ? 


vheh ;; you say if people are knowledgeable of 
^ou don't need warnings, you're ' 
rto#ixpert in the.field of risk perception 


A. ftpiPnot as a legal judgment, if that's 
hat |B|' re^|Sfing. This is a judgment with regard to 
/hel^^sSwarkssih^fc serve a constructive economic role. 


|t's certainly possible that a warning 

■by law even if, in your view, it did 

? 

structive economic role; correct? ** 

1 't know that. I don't know whether 
I people to do things that don't make 
lonomic standpoint. Depends on the 


:an be requ 


serve a 


;S5 the law reql 
P^ense from I 




Q. And again, those types of legal 

squirements are outside your area of expertise; 


correct' 


ambiguous. 


^testimony, 


MS. MYLES': Objection; overbroad, vague and 


MS. SHERIDAN: Th&t misstates his prior 
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rSffl 




I. 


i THE WITNESS: I think I've addressed that 

2. issue earlier. To the extent that I can make 
-• 3 judgments based on my expertise, it may have some 

pertinence to your legal obligations. 
rs ^ MR. BROOKEY : Q. ■ what types of risks were 

-L6 at issue in the ICC case? 

A. it dealt largely with 

—EL. , 1 ow-probabfiity risks from grocery store items such as 



■ 14 


I cereals. 


l&ljit's in th 


^|case, let’^ 

§Ssiw^ k 

I^was BHT a f 


^ '■ S I'cereal, wh &bhj^j you'd warn people about BHT in mhe 
packaging ( Au real. for example. So that was my 
... 11 under st and Jfllpilf the risks I was talking about. 

* lpS^ Q. N$jS§ is BHT? 

a chemical put in as an ingredient to 
14 pre&SP^e tlj^y^eshness, and it prevents spoilage of 
cereals. ^P^ifimes it's in the packaging. Sometimes 
l^^it's in th^i^fe^eal itself. 

l f|h j Q. h*h“~the time yw gave testimony in the ICC 

ljP?i|case, let * at the time your deposition was taken, 

1 ^ -<wa« BHT a chemical under Proposition 65? 

^ Hs^Wyles : Objection; lacks foundation. 

2^# THE WITNESS: I don't know when the list 

;■ i ’2^^came out, but at the time I was involved, everything 
■' ' 2ff* y,was really in the speculative stage, and I think the 
24 state didn't really know what it wanted to do. 

' 25 So my understanding -is that things had not 

’ 26 been finalized. Certainly, the science board advising 
•.‘titfe state on this still seenfed very much up in ihe 
] ai%. So it was| not clear how things would play-;- out. 
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MR. pROOKEY: Q. Were those data specific 
to Californians? 

A. I don't recall which ones were and which 

\ 

1 .ones weren't. There are a lot of studies I've 
: iT - , 

reviewed. 

Q. Can you specifically recall any data, that 
iWw&ze based California? 

A, is over a decade ago. 

foS^JiYLES: Objection; vague and ambiguous. 

1^:^JITNESS: So I'm not sure which studies 


.1 -‘■l reviewed.! 


your 


sertP 


&ROOKEY: Q. And in preparing to give 

isition in this case, you didn't review 
ithe ICC case? 

i f 

|ot sure I even have any files left 


Dver from th. 



Q- ]gojsUcMC deposition you were asked questions 

■ . : \ ' 

tbout your (k^^Susions that you had drawn with respect 


:o the exist 
risk percept 


l|or the preexisting state of public 
iwith regard to the products at issue 


|n the litigation; is that correct? 


ibout ? 



MS. SHERIDAN: Which case are you talking 


'4 • MR. BROOKEY: The ICC case. 

5 THE WITNESS: I don’t recall that. Do you 

6 -have the deposition handy? This is over ten yeafs 

ago., so I don't Recall having;, said that. t 

?“T>- - ;■ MR. BROOKEY: Q. ' bid you reach a T 


Ml 
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65 warning 
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onveying the 

:ue and ambiguous,. 
,k my task was as 


idn't make such a 
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term "NSRL" before today? 


I've heard no significant risk levels, but 


not NSRL. Nobody's used that four-letter designation 


4 I for this. 


And you've never taken any existing NSRL 


■under California law. and performed a risk assessment 


Abased on any--,. exp osure data; correct? 



'SHERIDAN: Vague and ambiguous 


;yles: Objection. The witness just 


^testified he 


;sn't use the term "NSRL," so to 


'incorporate^ 


.nto the question is confusing. 


WITNESS : And' it ’ s also not defined 


what risk we’re talking about. So 


!me whether you're talking about risks 


>f morbidity 


srtality, cancer, noncancer. 


SROOKEY: Q. .Well, let me ask this 


mother way|*»™«™&ave you ever done any risk assessment 
mder Propo&^i^n 6 5 with respect to environmental 


robacco smo! 


Q. Are you familiar with the Prop 65 
regulations dealing with what's called a no observable 


iffeet level, or NOEL? 


I know -- I know what that terminology 


means for EPA, but I don't recall reading the 


California variant of this. 



Q» - what is your .understanding of what t 

^terminology means in the context of.the EPA? 

W - I 
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THE : WITNESS: The biggest problem I have is 

I don't really know what you mean by "levels of risk." 
For what exposure are you talking about? 
r MR. 3R00KEY: Q. I'm talking about any. 

^You said earlier that you read Dr. Nazaroff's 
'declaration; correct? 



nfoupead his exposure analysis? 

lujgjt ’ s part of the deposition -- or of his 


ideclaratioi 


emicals 


according 


^you saw that there were a number of 
^ according to Dr. Nazaroff's analysis, 
iithin environmental tobacco smoke that 
polished no significant risk levels 


California regulations,- correct? 


read that, yes. 


Q. f©*d^ou do anything with that information 
s|m preparirjp^#'expert opinion in this case? 


Q. ^TO^didn't form any opinion as to what the 
cope of an appropriate warning would be given those 
xposure levels and NSRLs; correct? 

MR. KAPLAN: Asked and answered. 

MR. MILES: Read it back, please. 

{Record read.) 

MR. MILES: The question’s ambiguous as to 

^wh0ther he formed any opinions about appropriate 

JL'iinb.. : 'V ! if v '- "? ■ v •' jf- : 

^w^pings predicated ^specif -ion that as a ffct or 
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formed any opinions at 
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phrased. 


(Record read. ) 

MR.-MILES: Assumes facts the way it's 


THE WITNESS: I don’t recall whose 


declaration I saw the known reproductive toxicant 


discussion in. 
didn't log 


ff the fan| 
oise in he< 


's control 




So I read a lot of things, and I 
i came from where. 

1ILF.S: Counsel, is it possible to turn 

i? It's real hard to hear you with the 


3ROOKEY: I actually understand that 

by the building. I checked into that 


Stwwhen we take a break. I'll see if there's 


et the building to do that. 


>, it woul^ 


ave to objincif 
object to hiSr^ 


fllLES: If you could keep your voice 

"cpbably help too. Thanks. 

^ITNESS: Can. you hear me? -- 

MILES: Generally. As a rule, I don't 

to your comments, but I do have to 


THE WITNESS: Feel free. 

MR. BROCKEY: Nobody says you have to, Don. 
Q, So, again, you did not form an opinion as 
to' what an appropriate Proposition 6 5 warning would be 
relative to the risks posed if Dr. Nazaroff’s data are 
assumed to be true as far as reproductive toxicants 

a^roflcsrned;. (jorrect?. ~ 

■> 

MR. MILES: Againj the question's ambiguous 
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as to whether he formed any opinion at all about 
appropriate warnings or whether he formed an opinion 
about an appropriate warning predicated specifically 
on a specific factor related to Dr. Nazaroff. It's 


ambiguous. 


THE WITNESS: I formed an opinion based on 


two things, my own reading of the literature 
on environmental tobacco smoke and lung cancer, since 


we're conc< 


some link - 
assumption! 


icy be?f 


know! 


conclusion, 

] 

policy be? 


broadly dis 


with cancer; and assuming there was 
^*$id I don't think you can make that 
^llhat would an appropriate warnings 
I did it both ways, because I didn't 
^ientific evidence testimony would play 

1 < 

IP^BROOKEY: Q. And what is your 

Warding what an appropriate warnings 


. they did was undertake an effort that 
Snated information regarding the hazards 



of secondhand^'smoke, such as the sign on your 
building, and the net result has been that there is 
widespread awareness of the hazards of environmental 
^obacco smoke as viewed by the State of California. 

q. Now, when you talk about what they did to 
broadly disseminate information, to whom are you 


referring? 


MS. 'SHERIDANA$jk<ed--«nd‘answered. 

THE WITNESS: Th<5 tobacco ‘industry, Neither 
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1 

2 


3 


directly or indirectly through its efforts. 

MR. BROOKEY: I'd like to ask the court 

reporter to mark as Exhibit 80 a copy of an article 
|ntit led "Secondhand Smoke: Facts and Fantasy, v. 

(Whereupon, Plaintiffs' 
Exhibit 8 was marked 
for identification. 5 
BROOKEY: Q. Dr. Viscusi, I assume 

^ast some version of this article 



is is an article that was published 
e in which you were a professor of 

~3 



7 

St.’ 


correct. 

(ou a professor of economics at Duke 

j 

ab the time yw^rote :he article for publication? 

Q. wJl^Wfis article peer-reviewed? 

A. a review process, but I would not 

aracterize it as being at the same level as the 
erican Economic Review, which is blind. I don't 
aw’how they handle the review process. It may be 
within the organization that publishes it. I'm not 
sure if it was published by the Cato institute. I'm 
not sure if they published it at the time or whether 
American Enterprise Institute. But they Ijfive 




An iSiternal review process wh^re Ph.D.s review it- 


Or .r 
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I'm not sure what you want to call that, but- that's 
what it was. So it wasn't just send in an article and 

they automatically publish it. 

\ 

J Q. Was this an article that was solicited, or 
was ‘this something that you submitted on your own 


initiative? 


were gn 


would be is 



timony. 


md March of| 


Jj^lljjnitted it. 

is .this prepared at about the same time 
iSLsi'our testimony to OSHA? 


t recall the exact dates. My guess 
it would be after I did the 


it be helpful if I told you that the 
ted between about September of '94 


'have a date on the article? ’95. 




think this ter, 


his article came after? 


p# Q. w^f^ere any of the data on which you 
pfel'ied or which you discussed at the OSHA hearings 
^|ed by you in preparing this article? 

^ " A. I would assume so, since once I have a 
certain set of facts, I don’t go out and get new 
facts, -because there’s certain things in the 
literature you draw upon. So I would want to cite the 
{sarnie principal fapts. = ,* 

;i " : fQ • Did yoli come up personally with the title 














W. Kip Viscusi, Ph.D. 9-22-99 





VYa4 4 .Oi|isUa n s & Associates (619) 544-8344 

•‘fK- ...... i 


■M* 




i ndufetrydoG^r) erirs. ucsf. e’d-u/ddGsVnfg I ®)0 i 


52312 6983 








W. Kip Viscusi, Ph.D. 9-22-99 


Informational Approaches To Regulation? Did you 


review that? 


A. No. Since I wrote it, I figured I didn't 
have to open the book. 


Did you review Smoking: Making the Risky 


Decision? 


Q. nuid you review Enterprise Responsibility 

'1 

for Person&IXLu lurv published by the American Law 


Institute? 


ertinent 



written at 


3ut once again, I've read the 


Ions before. 

^certainly didn't cite in your 
|thing that you haven't reviewed or 
^ point in time; correct? 
r’ s correct. 


Q. process of preparing your 

declaratior|*li^iii you do what I think in word 


processing P 


is usually referred - to as cutting and 


pasting, paragraphs or sentences from prior 

documents that you had prepared? 

A. No. I stole, I guess, the first sentence 
apd maybe the last sentence from Dr. Johnson's 
declaration with some amendments, but other than that, 
everything I just did from scratch for this case. 

Q. Now,ithe main focus of this article appears 
t.'j?jbe on economic considerations with regard tof 
secondhand smoke- is. that ai.fair characterization? 

T 1 • *: r- -W' 
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privacy of their laboratory, I don't know what they're 


thinking, 


But you haven't read anything that reflects 


a,.belief that the consensus, not the conclusions drawn 
from what cancer researchers may report, but that the 
consensus among cancer researchers is that the state 


of science 1 ' 


respect to ETS is uncertain; correct? 


TOR. KAPLAN; Vague as to the distinction 


being drav 


f " 1 


determined 
scienti: 




tobacco smc 
statistical 


^jthe question. 

^WITNESS: I don't think science :is 

popular vote. I think it's determined 
Evidence. 

I seen no scientific studies indicating 
^ significant link between environmental 
s|nd lung cancer judged by the usual 
^nificance levels. 


disagree w: 
reporting. 


U^iigniricance levels. 

^MR^BROOKEY: Q. I understand that you 

ft^ii^hat the cancer researchers are 
I'm asking -- 

I’m agreeing with their report. 


They're reporting no statistically significant bisk. 
I'm not agreeing or disagreeing. I'm willing to 
accept the evidence, whatever it is, that they 
present. They're presenting evidence saying there's 
no statistically significant risk. I’m not here to 
second-guess it. I’m just interpreting it from a 
statistical standpoint., ^ . . ... r 

Q. OkayL What I'm asking you is: When?you 
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say the consensus among economic researchers, aren't 
you talking about whether those economic researchers 
subjectively believe that the state of science with 
respect to ETS is uncertain? 

MS. MYLES: Objection; vague and ambiguous, 
lacks foundation. 

ITNESS: What I am saying is that in 


■*he other 



%the resear 

$ 

,|too fragile, 
precise sea? 
associ! 


. ionomic studies of the costs of smoking, 

■ 



have concluded that the evidence was 
not strong enough to indicate a 
cally significant positive medical 
with environmental tobacco smoke. 
ROOKEY: Q. But it cannot be said 

us among cancer researchers is that 
ence with respect to ETS is uncertain? 
ILES: Asked and answered. 

Mft'r-'-|ROOKEY: Correct. 

ILES: Lack of foundation. 

YLES: Objection; vague and ambiguous. 

ITNESS: You're going back and forth. 

;y text says economic researchers. Now you’re telling 
that I'm saying this about cancer researchers. 

MR. BROOKEY: Q. I'm trying to ask you, 
sir, and I'm waiting for an answer to the question. 

A. And I don't care what the popular vote is 
.of cancer researchers, what I care is: What do the 



i^.S.cj^entific studies say? ' 
,..•^^1.. Q,; So ypu care 
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MR. MILES: Calls for speculation, 

incomplete hypothetical, vague. 


MS. MYLES: Vague as to the term "medical 


evidence." 


THE WITNESS: I think when these — first 
of all, I'm evaluating their results as they are 
reported. I’m not second-guessing the studies. 


think ther 


econometri 


analysis t 
ave lots 


my doctor? 


attempt at 
inaccurate 


’m not second-guessing the studies. 

3ut 'when it comes to statistical tests, I 
Trio question that economists trained in 
Mve more experience doing statistical 
ia§lis|he typical doctor. They just do not 
Pp!|rmal training in statistics. 

P^BROOKEY: Q. - So if I want to know 

Shi ner causes cancer, I shouldn't listen to 
kcS^ ould listen to my accountant? 

Ipi^MiLES: That's argumentative, Counsel. 

UL^jKAPL&N: To the extent that that’s an 
s^gs^&rizing the former question, it's 








i®w®%?ITNESS: It's preposterous. 

MR. BROOKEY: Thank you. 

Q. By the way, you're familiar with the EPA’s 
classification of environmental tobacco smoke as a 
Class A carcinogen, are you not? 

A. Yes. I’m also familiar with the court 
decision that threw out theit study. 

! ^ rr , s Q. And you J re familiar --you know thati that's 

• ■ ri -i- ''.n 

OlC.--appeal currently? correct?- . 
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A. The last thing that happened, it got thrown 

out. 

% Q- Okay. And you also know that a Court’'of 
^A|?peai in California threw out the 800 warning program 
in the ICC case; correct? 

A. Right. And -- 

Q. A^^ght. 

A. irdon't think that's still under appeal. 


Cough. 


program is d' 


me .or dons 





'hat one’s over. The 8 00 warning 


lere you working with the EPA at the 
!jg with the EPA at the time ETS Was 
| A carcinogen? 
jjpLAN: Overbroad. 

^TNESS: I’ve been working with EPA 


nonstop since—i'943 . 


ivolvement 


as a 


HOOKEY: Q. Did you have any 

|e process that led to ETS being 
I A carcinogen? 


A. No. 


Q. Were you asked to become involved? 

A. NO. 

Q. Did you ask to become involved? 


Q. Can you turn to page -- look at the upper 
j^;S7h&ihand corner, where: it .say^ ^page 4 of 8” on » 
Bjch^rPit 80, Do ypu see that? 4 
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id 


contracted explicitly for. 

Q. Okay. And it's a separate issue from 
whether the element that you did not contract 
explicitly for happens to be carcinogenic; right? 

MS. MYLES: Objection; lacks foundation, 
calls for -- incomplete hypothetical, assumes facts 
not in evi&en.ca, vague and ambiguous. 

Fthe 'witness: Externalities or public goods 


can pertai 
all. 


ou're disc 



carcinogens, music, other things as 


IBROOKEY: 


Now, if in a restaurant 


a gunfight 
would you : 



|ng in this paragraph there is a ” 

I’s actually make it a saloon rather 
|nt -- the music is too loud and there 1 s 
Ibullets are whizzing through the air, 


: the gunfight on the same level of 


external it you place the musi'W? 

p^#kAPLAU: Vague and ambiguous as : to the 
concept of ||lipliling an externality on the same level as 


concept of $ 
something 


MS. MYLES: Also incomplete hypothetical, 
lacks foundation. 

THE WITNESS: . And nowhere here am I placing 
anything on levels. So I doji 1 1 know what you mean by 


oat. 


26 


MR. BROOKEY: Q. Okay. Let’s turn to 


JPJ^&graph 10 of j your declaration that was previously 
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A. 

Q. 

A. 

Q. 


Page 10? 

Paragraph 10 on page 3. 

Oh. 

Do you see the first sentence of that 


.paragraph, "The reference point for assessing the 
'welfare consequences is to assess the benefits and 
costs to aties. *' 

■Do you see that? 

smSPrJ, 


11 


A. 

Q. 

consequenc 

A 





What p&sii yo 

t a/ 

^standpoint 



s correct. 

I when you use the term "welfare 
ow are you using that? 
the standpoint of welfare economics, 
is your area of expertise, not mine. 

, welfare economics? 
om the standpoint of --from the 
e overall benefits and costs to 
^society, yc^-want to look at the benefits and c.psts to 
everyone, rpiMFUst the benefits and costs to one set 
of parties 

itf^hose benefits and costs, you’re using 
f those in very literal terms in terms of economic 
^benefits and economic costs? 

Lu . A. Well, we consider virtually everything 
economic, so there's nothing outside of our domain. 

So health risks are economics, rare species of birds 
are'economics. 

■***•■ Q. How are rare species of birds? ?; 

A.- It's 1 not, but economists are willing>to put 

-■fe-WBC----j-1--- V -- 
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Q. 


istimony in a wrongful death context? 

A. I really don't know, but I would say 

izens . 

Q. Have you done any of that type of expert 
'rk in the state of California? 

A. Yes, 

Q. ijbw ma ny times? 

A. ]Pdon't know. Once or twice. I consulted 

r" 

. a number ^y'c^ses for the Justice Department -that 
ire in Califc^T^a, but was not deposed. I know I've 
ne at leasfPuun^ where I was deposed in such a case. 

case was that? 
t recall. 

.n the dozens of times'you've 
regard, have you testified 
le side or the other; that is, for 
_aintiffs o'^f^of defendants? 

A. If^S^testified in deposition for both 

laintiffs apipil^fendants, and I’ve testified in trial 
>r plaintif|pP®t>ut I don’t recall testifying for 
ifendants on the lost earnings economic damages 
:sue. 

i nr 

Q, There imay be some overlap here. Did any of 
iese cases involve wrongful death suits brought with 
ispect to smokers who died of smoking-related 

.Inesses? 


istified i 
iclusively 



I'm nqt referring ■m ,any smoking case^* So 
(^jdpne no personal ..injury,4&ma‘ges calculation^-. for 


A. 


a 


* 


dims & Associates 
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plaintiffs in smoking cases. 

- Q. Now, when you are determining the economic 
damages that flow from an untimely death in a wrongful 
be'ath lawsuit, do you look at amortization tables to 
.determine life expectancy for the person? 

I look at the Statistical Abstract o‘f the 


A. 
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illness at the time of the accidental death? That 


1 


would have an impact? 

' A. I haven’t had any cases like that. 

Q. But assuming that were the case, that would 
(have an impact on the amount of economic -- 


MR. MIL.ES: Calls for speculation. 


incomplete ^ 


:hetical 


1R. BROOKEY: Q. . damages? 
t&slLJkYLES: Lacks foundation. 


would tread 
the loss! 




se would a. 



TTNESS: I don't know how the jury 

But my calculations would be based 
he family based on the medical > 

- and the actuarial evidence regarding 
ure life of the person. 

ROOKEY: Q. Now, excessive alcohol 
e something that you would expect to 


wer the 1^4'e-^xpectancy? 


ramed. 


i by definition -- 
liILES: Hang on a second. 

^ of foundation the way the question is 


THE WITNESS: I think the problem is the 


rd "excessive." I don’t know what excessive is. 
There are studies that indicate that moderate alcohol 
use extends your life, whatever that moderate means. 

MR. BROOKEY: We * he all in the pursuit of 
the line between moderate an$ excessive. 

Q. What ;about tobacco-use? Is that a flctor? 


:.—-Cd 
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*£: - 
K 


. :* 




5 --, 


I'tv , 


y' 




MR. MILES: Vague. 

ths witness: I don’t know the extent to 
which it’s come up. I would think that it wouldn't 
kffect the present value of lost earnings. 

MR. BROCKEY: Q. And you’re aware that 
^Wjreviously Brown & Williamson was owned by a company 
:hat also h&d insurance divisions? 


A. IP'dian ’ t know that. 

Q. I^^u’re not aware of the increase in 
nsurance pir^jni^ms or the' higher amount of insurance 
remiums th^teliiown & Williamson's parent charged to 
lonsmokers? 

ERIDAN: Lack of foundation, calls 


12 ^j^smokers ver| 


.or 


16 
"17 < 



NESS: I didn't know Brown & 




illiamson had^ parent 

SLvKWAViVjS 

-MR. BROOKE Y: 


paragraph 10! 
: the end o 
sbacco smokj 



Q. Now, if you look at 
n on page 3, the sentence beginning 
e 13, "In the case of environmental 
e costs of smoking restrictions 




fhclude the welfare loss to the smokers themselves, 

r 

22 where the economic value of this loss may be 


^lbstantial." 

^ , 

Do you see that? 

A. Yes. 

q. what is the welfare loss that a smoker 
.Suffers as a result of smoking, restrictions? $ 


i-rr;, 


<*1 ‘ 


If youl ban smoking^ let’s say, from 9:£)G to 
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MR. MILES: Lack of foundation 


2 


MR. KAPLAN: Calls for speculation. 


MR. MILES: --of personal knowledge, 


* 


MR. BROOKEY: Actually, let me -- I think 


.-the problem may be the use of the word "primarily.’' 

i' 

I'm sure cigarette companies want to make more profit 


on their p 



its as well, so let me just change it. 


R. KAPLAN: Move to strike the comments of 


9 J’fbounsel. 


increases 



ROOKEY: Q. One element of price 


arettes in the past several years has 


Steen. an m 



in taxes on those products; correct? 
APLAN: Calls for speculation. : 

YLES: Objection; lacks foundation. 


ITNESS: Taxes -- 



YLES: Vague and ambiguous. 


I^HS^WITNESS: Depending on what you mean by 


U’past seve 


ars," over time taxes have gone up, 


.some of whil 


'e indirect through the master 


^settlement .r 


} MR. BROOKEY: Q. And you've done some 

^amount of analysis and writing as to the economic 
|wi&dom of increasing taxes on cigarettes to pay for 
the costs of smoking-related illnesses; correct? 

MS. MYLES: Objection; vague and ambiguous. 


the WITNESS: I don’t know what you mean by 


I» r ail, £5uistians & Associates (619) 544-8344 
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r4sf- 


would be higher for them. But their incomes are less. 
So not only do they spend a higher proportion of their 
income on cigarettes, which is what we mean by 
-"regressivity" in terms of the taxes, but they also 
pay a higher absolute cigarette tax. So it's an 
extremely regressive tax. 

Q. T ^g that * s a matter of policy that's 
something f^.th^nk you've written is a bad public 


olicy movi 


that if yoih 
v&ant to peril 


hom these 
likely to 1 


population# 


*t draw value judgments. I point out 
^■Nconcerned about regressivity and don’t 
P^e the poor, then you might want to 
n-aliking up the cigarette tax because it's 
ftHflf to affect the poor. 

PlPpoor -- are the poor, the people on 
lies are falling disproportionately.; 

wm®i| 

-educated as compared to the gemeral 


% if you’re poor, you continued to have 


less 


MS. FOE: . Vague and ambiguous as to 


"overeducated." 


MR. BROOKEY: I'm sorry. Let’s have the 




V 




si 


witness finish his answer. 

MR. MILES: I think you have to make the 
objections before the answer. Counsel. That comment's 

I'flSi'&propriate. ■! • #i; •: . . 

" r ' could you read th^ question back, please. 

; steafr i . ' ’ ■ ■ 4 
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£ 


i 


>•* 


* i 
. 0 -:* 

f, 


jencies, the cost of environmental tobacco smoke. 

Q. Well, let’s look at welfare consequences, 
ave you ever analyzed the welfare consequences to a 
bnsmoker of being exposed to environmental tobacco 


poke? 


anomies here^g&af are we talking something else? 


By "welfare consequences," are we talking 


IJbe 14 eve you used it earlier as a term of 


jpt to prima M^ focus on economic consequences. So 
Id like to the way you were using it before. 

■ A. I H?if! done a calculation of the costs of 
n^ironmenta^^acco smoke if you were to take the 


PA ans 


(.y.w.-.v.v.wvixi 

3HAtastimates at face value. 


^lculation? 



at are the results of that 


et the results. I mean, I’ve done 


jiiein, but I memorise every number that I’ve 


fenerated. 


ley're not reflected in your 


eclaration;-correct? 

A. They're not in this declaration. 


Were they in a prior,draft of your 


^laration? 


MS. SHERIDAN: That misstates his prior 
estimony. Counsel. 

’ 4 ,. . MR. BRCOKSY: Q. Were those numbers > 

5-. .:r : h -I ■■ - r -• % 

bmething you discussed with any rattorneys in th£ 
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SR * 5 
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. x 










par 


-v>~ 


nr 


KS& 

■*-y^<, • .. ■K._" 




,-,. Q. Let's say someone buys a pack of 
cigare-tes, takes the pack of cigarettes home, flights 
up and exposes his or her two young jchildren every day 
|to environmental tobacco smoke in the home. Okay? 

Now, when you're analyzing the economic 

I 

■consequences of the smoking and the exposure to 
environment! ^ jpo bacco smoke, you only get to count the 
'tax paid on the pack of cigarettes once, right. 

children aren't paying? 


But you count the -- and let's, 
smoker contracts lung cancer and that 
contract lung cancer. All right? 
m I -- refresh my memory. Why am I 
, to begin with? I'm trying to figure 

orry. In talking earlier about the 
king to the state, you said it's not 
offset by earlier death, but there's 
at you have the payment actually from 



[^counting tl 
>ut what ? 

^ Q. 

l$^$net costs 

.gust an issl 
lIso the fa! 



the taxes. So I want to focus on the offset. 

;f A. State of California didn't want to do that, 
%|it we'll do that. 

Q. Okay. We'll do that. So let's assume the 
smoker gets cancer and his two children get cancer. 

All right? Have you -- are there any data that-; 


?ulate the cqst savings to' the st^te of thos$ two 

*“•' L' . ‘ T - 

. : 


children? 




JL. 


Vail,^|itistians & Associates (619) 544-8344 


^ j ^ sf ^ 8diiifi^ft!tpQQ/pij#w.industrvdocufcenls.ucsf.edu/do'cs/nfQl()&0i 


%■ 


178 


52312 7006 







W. Kip Viscusi, Ph.D. 9-22-99 


MR. KAPLAN: Incomplete hypothetical. 

MS. MYLES: You're asking him are there any 


data out there in the world? 


MR. BROOKEY: Yes 


foundation 



respect to 


linking th$ 


igarette 


MS. MYLES: Calls for speculation, lacks 


WITNESS: I actually don’t know. 


MR^ BROOKEY: Q. There are data with 
Ma^ smoker: correct? 

have done studies, including myself, 
^feillthcare costs of the smoker to 
ftt^Slng. There have been studies done 


aiLTenviromnental tobacco smoke risk of what 


losses are 
comprehens 
about. ** 



a individuals themselves are, what the 
It I’m not sure if there’s the kind of 


out there that you're talking 




secondhand 
data that r 


?ith respect to people who die of 
le-related illnesses, there aren't any 
Irm the calculation you' talked about 


earlier where you offset the smoking or the 
hsalthcare-related costs by the cost savings by way of 
iduced pension, nursing home time -- 
MR. MILES: Assumes facts. 

MR. KAPLAN: Assumes facts. 

MR. BROOKEY: q. --is that correct? 


ms. jtfYLES: Alsd^v&gue and ambiguous^ 
iitepmplete hypothetical, laches ^foundation, callb for 
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mikf'i 



SFjs^T- 


1 MR. BROOKEY: Q. The,penny a pack. 

2 A. Well, the penny a pack is not all 

3 ^ economics .■ It's talking about the medical care costs 

,F \ 

•> | 

’• W4 ^ rilthat result from environmental tobacco smoke. This is 
f'S ,for the nation, not for the state. This is everybody. 
,1: .6 Q. Well, have you reached a conclusion -- 

1 s go my hypothetical. And you're trying 

i. ; ,to..determirif the economic values here, and you're 


9 ^looking at 
»&2healthcare 



wm?: 

Sr*-* - 



:osts resulting from the health the 
3 , lost wages, and other costs that are 


11 ■ 'incurred asPP^psult of the smoking-related death of a 


raker, an# 



:hose costs! 


add those same costs with respect to 
>f the two nonsmokers. 

'ou come to a conclusion as to whether 
.d exceed, in combination, the savings 


:o the stat^ff^m having these three people die of a 


:obacco-rel 



illness? 

APLAN: Incomplete hypothetical. 


IYLES: Give me the question back. 


)lease. 


(Record read.) 

MR. KAPLAN: Incomplete hypothetical, calls 
pr speculation, lacks . foundation. 

MS. MYLES: Vague and ambiguous. 


THE WITNESS 


I cannot recall carrying out 


the study as you've outlined-'it. 

S. .13?' MR. ElROOKEY: Q. "now 


VMR. ElROOKEY: Q. Now, even in your article 
^”.^ |5 ondhand Smoke: Faot,S t an£‘ Fantasy,,; v you men|pon 


SI 
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the fact that there are certain nonfinancial concerns 
that are also relevant. And that’s on page 8, the 
second full paragraph. Do you see that? 
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*tr 

. teg 

' &. 


Q. So you're saying that the $10 a day factors 
in these other considerations? 

. MR. KAPLAN: Vague., ambiguous. 

\ 

^ MS. MYLES: Mischaracterizes his testimony 

'^nd assumes facts not in evidence, such as that those 
factors need to be factored in. 

TffE^WJTNESS: The Consumer's willingness to 


ay factors consumer's valuation related to 

jjise of the product. 

OOKEY: Q. Weil, there aren’t any 

that show that the economic value to 
king is greater for smokers who never 
cHeTS than it is for those who don't? 



data, are thl 
smoker of 
cposel.o.ttheri 



haven't seen such data. There could 

rtainly you didn't rely orr- any of 
paring your declaration; is that 


correct. 

SHERIDAN: Asked and answered. 

MR. BROOKEY: Q. Let's turn to page 4, 
gagraph 12 of your declaration. On line 5 you 
write, "Effective warnings are those that provide new 
information in a convincing manner." s 

Do you see that? 

.A. . Yes. . u ■ :*■ .. 


if 


And thjen if you skip down to paragraph! 13 

I ■' t . •> 
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line 16 ana 17, you say, "A corollary to this new 


information principle is that warnings that do not 


have new informational content will not serve a 


constructive role. 


Do you see that? 


A. Yes. 


uyou stand by those statements? 


A. nfes. 


r“ i 


bright. Are there data suggesting that 


for a warn» -fo be effective, it must provide new 



H'/hat do you mean by "new information"? 
imation that would alter people's 


probabilist 


ielief s. 


hwhat do you mean by "probabilistic 


beliefs"? 


fr assessments of the probabilities of 


the adverse 


-th outcomes -associated with the 


product, tc 


I extent that that's what we're talking 


about. 


Q. Now, that seems to be a little bit 


Catch-22. How can you assess their probabilistic 


beliefs before you have actually conveyed the new 


information? 


MR. KAPLAN: Move to strike comments of 


counsel 


MR. MILES: it's Argumentative, 


« 



pr.- fVail, ’Christians & Associates (619) 544-8344 

h’ 4 
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The WITNESS: Easily. You assess the 


probabilistic beliefs, you provide the information, 


you reassess the probabilistic beliefs. 


MR. BROOKEY: Q. So you mean empirical 


^evidence? 


You could do it with empirical evidence, 


Ttutvou haven't done that with respect, to 


e propos* 


rnings that plaintiffs were seeking by 


sway of thei 



liminary injunction; correct? 


ILES: Assumes that there's been 


sclosure $ 


le proposed warnings that plaintiffs 


ringassumes facts contrary to trie state of 


itness wh 



PLAN: Perhaps if you told the 


warnings were you were seeking, he 


ould answ^r““trh^ questicn. 


IILES: Or any of the parties, for that 


after. 



ITNESS: I haven’t seen these proposed 


arnings. 


MR. MILES: Counsel, you want to tell us 


ght now what the proposed warnings are that 


plaintiffs are seeking in the case? I’m asking you 


again. Would you tell us what it is the plaintiffs 


are seeking the warnings to be, Mr. Brookey? 

*• • n*’ Mr. fodzo, I'm aelcing you on behalf if my 

> i?cTf£ht to tell ps what it is”, that yoiT think thap the' " 




" Vail^Gjjistians & Associates {619) 544=8344 ”, 
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defendants should do as a warning. Will you tell us 
at" this point? . 

MR. BROOKEY: Mr. Miles, I think I'll have 
'the court reporter start marking every time you ask me 
an argumentative question on the record. I'm frankly 
tired of it. 

si will tell you one thing. This, is 
what we waiSt your clients to do: We want your clients 



W. Kip Viscusi, Ph.D. 9-22-99 


All right? 

can read Proposition 65, You're one 
to defense lawyers in this room who have 
. I Proposition 65. You know the law. 
regulations. You’re defending your 

your right. ~ But let's not play this 


.Viscusi, you testified earlier that you 


haven't dori*e~nsny independent studies in connection 
with your <fSgWTration; is that correct? 

A. If^^iiot sure what you'd characterize how I 
spent the d=>st month. These were like independent 
studies. I mean, I reviewed data, materials. 

MS. SHERIDAN: Brian, I think his previous 
stimony was he had not conducted any independent 
surveys in connection with his work on this case. 

MR. BROOKEY: Yeah, I think that's what I 

just asked. 

. ; ,v r , ms. ^heridan: would this be a good £ime to 

—- ; _ ' 5 .. 

■take a break? ^e've been going: well over an hotir. 


:«E- 

-m- 
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your declare 

f every 

minor 

nsumers 

will 


Do 5 , 

A. 

Yes. 

Q. 



igh on the hazard spectrum, then 
things that do not merit 


IFUm 


:Y; Q. And that's correct, you 
is in connection with your 




Head "it back,, please. 
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evidence triggers a warnings requirement under 
Proposition 65, which is a legal judgment. 

■j^ - MR. BROOKEY: Q. And when you wrote!.'the 

^sentence "If every minor hazard merits a warning, then 
^consumers will be inundated with warnings," webe you 
aware of the fact that this lawsuit involves 
jnonconsumet are exposed to environmental tobacco 

smoke? 


,1 9 



A. 





Q. 


consumers 

.. .r-t-f 


A. 


sent* 



ore, page 
verly det 



A. 

- . Q. 
^ex£osing ot 



ere any reason ygu focused on 
inundated with warnings? 

JJ ■ !- *5 

I then call it people in the next 


ight. If you look down a little bit 
ne 4, you say, "First, people may be 
from that risky activity. 11 
u see that>-- 


IPyou talking about the people who-are 
Mto carcinogens, or are you talking 
ibout the people who are being exposed? 

MS. MYLES: Objection,- assumes facts-. 

^ .s - THE WITNESS: I’m talking about the people 

making the consumption decision. 

MR. BROOKEY: Q. So, again, you're not -- 

' A. 


-.w? Wrr - ■: ! 

- Okay J 



’ T. - 

‘ ’Xi A - 


Typically. 

- \ . ■ • . ^ 

Okay J 

But It could'be 


it : - 


"■things as well!? ->.If 
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you have a situation where people think you should 
evacuate San Francisco if there's somebody smoking a 
cigarette, that would be an example where other people 
are overreacting, even though they're not the smoking 
^decision maker.: 

Q. Well, when you say "overly deterred," are 
you speakirig^Vjj^ economic terms? 

’m.^saying they're not making an efficient 
the magnitude of the risk. 

Well, let's assume that there 1 s 
jbeives a warning that smoking or 
bacco smoke .will increase the chances 
.ying of sudden infant death syndrome, 
o overly deter that parent from 
resence of that child? 

APLAN: Can I get that read back, 

i^ease . 1 1 m-'s-orry. 

rd read.) 

ILES: Assumes facts and vague, 
ncomplete hf^Whetical. 

THE WITNESS: I’d want to review the 
Medical evidence on this risk before starting to make 
onouncements on warnings, because the warnings have 
to pertain to the risk. 

MR. BROOKEY: Q. Well, let's assume that 

risk exists. 

^ f .. ,A. With what probability?., 1 in a billioya? I 

Jna'gur/.you didn't' really characterize this and na&Ll ■ 

W 

■#- 


*r- 

W' 


_ I—;— . ■ - r - . ■ ■ 
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this thing down. 

Q. I said it's possible, and you're saying 
yes, it is, if the probability's low enough; correct? 
^ A. I'm not sure what you mean by "possible" 

,and what odds you're placing on that, what evidence 
’ you're using. 

, Q. , as a parent, is it possible for 

1 you -- do jf?u think you can be overly deterred from 
^exposing y4 l^J hildren to carcinogens? 

A.- Drinking water is carcinogenic 

’because it piWchlorine in it, but yet I will still 
S§~|et my chiJ®PS drink city tap water. 

^ UltllPp. But you wouldn't encourage them to 


MYLES: Objection to the form of the 


■ !*•**—**?; 


7 -A”' 


- f*l 

-•A#* 



^question. ^ 

-- i®&£^WITNESS: No, I would-wot encourage 

» them to srac^® ; ^. 

^ ISISfP^ROOKEY: Q. And what are the economic 

^$£consequenc^^W a parent being deterred from smoking 
^^inside his or her house and stepping into the backyard 
smoke a cigarette? 

3^^ / MS. SHERIDAN: Vague and ambiguous. 

psifeS 

4 MS. MYLES: Incomplete hypothetical. 

5 the WITNESS: I don't know if they have a 

6 backyard.. I don't know if there's a snowstorm outside 

?«- ~an, & they' re going to get pneumonia. I would waft .to 

| 

: V28 know more about ! the circumstances, also the .* 

#r±n?* :r - '*■ ’■ •*-*- f ; . v- 

Svt ---1-. - '-'.-V —■— - —t - 
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characteristic of the exposure. 

So if the child's on the second floor and 
you're in a first-floor family room with all the 
windows open, it could be a quite different thing than 
if you're in the room smoking with a baby in a crib. 


MR. BROOKEY: Q. What data support your 
rigaiS nonsmokers overestimate the risks to 



conclusion 


themselves-of secondhand smoke? 


reading? 


JKAPLAN: And from where are you 


IBROOKEY: It's paragraph 24, page 9. 



JITNESS: Page 24? 

1YLES: Paragraph 24. 


ITNESS: 


What line are we on? 


1YLES: 13. 



ROOKEY: 


Q. 13 through 15. 


statement is referring to data that 


‘nonsmokers I 

■ I 

; smokers do I 


^estimate the risks of smoking more than 



Q. ?7SichVhere would I find those data? 
lisgps# . A. The 19 85-'91 data are in my book Smoking: 
if^^Making the Risky Decision. I cite here 1997 national 
1purvey data. I think some of these data are reported 

14 in my Duke Law Journal article, and the 1998 data 

15 would.be in the Roper Starch survey in Massachusetts. 

16 Q. How many of these data were obtained by way 

; ofhplndustry-funded research^"* : f 


£. : .;; 


■;f* : " A. • ■. Welli, I think I ‘-^want to s6rt 6'f clarify 
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$i«S : • 


r&’- 


rette 
sdidn’t see 

I 

already be 


jsurv 





your question. 

Let's start with-the 1985 data. The data 
themselves were gathered by audits and surveys and 
1 funded by the industry, but the research with the data 
,and the publications based on the data received'no 
‘industry funding. 

991 data, that survey was undertaken 
Jwithout the fledge or financial support of the 

sLj — -- ry, as ;was the write-up. So they 

.til the write-up was done and it had 
,t off for publication. 

997 survey was patterned after my 1991 
Lg with the 1998 survey, the cost of 
ey was paid for by cigarette industry 
he analysis of the data was not. 
pone of the respondents were aware that 
dies were funded by the cigarette 
re survey firms are nationally known. 

1 when you're talking about 
f risks from an economic standpoint, 
if a consumer overestimates a risk, what, if any, 
rouId be the economic consequences? 

MR. MILES: Overly broad, calls for 
speculation, incomplete hypothetical. 

THE WITNESS: They could make bad 
decisions. But■I think we're also -- 

MR. IjJROOKEYt, Are;you ready for yoursbreak? 
THE WITNESS: . breaktime. S 

—_—.—- 


|law firms, 




. _.. . ■ — 4 ... . n.. , r ..- ■ 
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MR. BROOKEY: Okay. 

(Recess taken.) 

MR. BROOKEY: Why don't we go back or. the 


Dr. Viscusi, I want to ask you a couple 
ons on the topic that we've been on, and 
W.o have Mr. Todzo, who has to leave, 
few questions, and then we'll come back a 

■V-' % 


in terms of the economic consequence, 
lg risk, you said one of those 
ild be that consumers could make bad 

5Ct ? 

be, yes. 

ig the break, I was thinking of an 
^recall the Alar scare with respect to 
■ratT^years ago.- 





ipple consumption and the consumption 
Sts dropped, didn't it, after the news 
the Alar in apples? 

That's correct. 

Would that be an .example to you of an 










belief by EPA that children, particularly babies, 
drinking a lot of apple juice might be faced with 
significant risks. 

So it's not clear that not giving babies 
apple juice was an excessive reaction, but having 
adults boycott apples as a commodity would be an 
excessive r^ aojoi on. given what I’ve been told by EPA 
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that case, the overestimation would 
s the overestimatior. of the risks 
rather than to young children? 
s correct. 

ayl Now, are there other economic' 
overestimating risk? 

:YLES: Objection; vague and ambiguous,; 


ITNESS: well, if you overestimate 

make various mistakes in the things 
re lots of examples where you can do 


MR. BROOKEY: Q. 'Well, for instance, if 
here were a healthful product -- take it away from 
^.ar and apples. 

If there were an otherwise healthful' 
product that had a very minor or minuscule adverse 
health risk, people could be overdeterred from 
consuming that product and getting the benefits * 

-:• £ vkil?:?"-. * ‘ ’ ! ‘ " >? ‘ "$C' ” 

because of the fear of the. possible harms; is tl|at 
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correct? 


MR. KAPLAN: Vague, incomplete 

po'thetical. 


MS. MYLES: 


ialls for speculation. 


THE WITNESS: I think it's easier to answer 


ip. concrete rerms. if, for example, people are afraid 




eat vegetabl 


because they'think there are 


sticide residues and, instead, think they should eat 


ly marbled! 


Imeat, then I.think that would not be 


wise decisil 


mR. 'BR00KEY: Q. Now, given this theory of 
v^restimatijftf^fs there any relationship between the 
eresSj@ata risk posed by a product and the 


consutii 


fat product? 


ILES: Could you read the question 


ck, please. 


read.) 


fLES: Objection; vague and ambiguous, 


11s for speculation, overbroad. 


THE WITNESS: And it also depends on what's 


ing on with other products. , So if you have a 


tuation where you think everything is risky, you may 
it throw up your hands. And it's hard to predict 


the effects. 


MR. BROOKEY: Q. Well, let’s talk about 


the risks of smoking for a moment. Is there a 
negative correlation between bVerestimating the tfisk 


p;. .m- .k 

pDsed by smoking and engaging ;ln the act of smoking? 

'IW- ■ 1 -m?-. . row- 
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MS. MYLES: Objection; vague and ambiguous. 
THE WITNESS: There could be adverse 


MR. 3R00KEY: Q. Is it safe to assume that 


the more a person overestimates the risk of smoking, 
the less likely that' person will be to smoke? 

^M R. ^ MILES: Calls for speculation, 

incomplete hypothetical. 


they ’ re ov< 
at ’ s goi: 


exactly ge-il 


tne of the 



MYLES: Also :vague and ambiguous. 

WITNESS: If the person's aware that 

imating the risk, then it’s not clear 
rough their heads. 

3ROOKEY: Q. So the answer is hOt 


|1ILES: Same ob jeer ions. 

'WITNESS: I'm just asking what’s 

lirough their heads. 

SROOKEY: Q. Well, when you say that 

fers of overestimating risk is being 


overly dete!WP!i from an activity, there are no data 
hat actually support that kind of correlation? 

MR. MILES: Vague. 

ms. MYLES: Is there a question? Could you 
read the question back. 

(Record read. ). 

MS. myles: There’s no question pending. 

’ THE WITNESS:- 7 That’s right, there’s jfo 

- 'Hipr ! ' -• : '" £ 

question, ** 
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ib- ~ j 




MR. BROOKEY: There is a question. We can 
go -- I can -- we can argue over form all we want. 

Q. Well, when you say that one of the dangers 
of overestimating risk is being overly deterred from 
an activity, are there data that actually support that 
kind of correlation? 

A. data that support a correlation 


between risk beliefs and smoking behavior. 
Q. Lft^LJ what do those data suggest? 



you are to i 


overt 



sDoes it fol^&seF' 
logically? 


terms of wt 


ligher the risk belief, the less,likely 


ioes it follow that the higher the 
>f risk, the less likely you are to 


IYLES: Objection; vague and ambiguous. 
:rom the data; or does it follow 


3R00KEY: Does it follow from the data. 

WITNESS: If .it's overestimation in 

:.heir beliefs end up, then it deters 


’smoking; but if they're aware they're overestimating, 
I’m not sure what's going on in people's heads then. 

MR. BROOKEY: Let me try- it one more time; 
then I'll turn the floor over to Mr. Todzo for a few 


moment s. 


Based on these data, is it fair to say that 





the higher the risk perception, the less smoking there 

.will .be? . . - b . 7 


t - i-*— -- ---- -ii----—-*•- - - 

Vail, Christians & Associates (619) 544-8344 r- 

tUcsf'e^titb§jc(®!fafi0^j#^.industrydocu^ente,ucsf.edu/docs/nfgl0Q01 






W. Kip Viscusi, Ph.D. 9-22-99 


MR. KAPLAN: Askea ana answered. 

MS. FOE: Can I just ask, do you mean over 


Che population? 


MR. BROOKEY*. Yes. 

MS. FOE: Or -- not an individual smoke: 


’who decides to commit suicide? 



ROOKEY: Whatever the data he was 


referring to smgest. 


ditheir risk 


own. 



JITNESS: For the average smokers, when 

:fs go up, the propensity to smoke goes 


@tlfr%RQOKEY: Thank you. I'll take a break 

let^^^ Todzo ask some questions, 
kdl^feXAMINATION BY MR. TODZO 


r. Viscus 



ODZO: Q. Good afternoon, 

only have a few questions for you. 


Jk^ng at paragraph 19 of your 


declarationp^Uftere is a particular Prop 65 warning 


campaign tl 


described. 




Q. Now, just looking at that, at the 
description of that campaign, in your opinion, is that 
^kn -- does that constitute an effective warning 
campaign? 

MR. KAPLAN: Vague and ambiguous. 

MS. MYLES: Lacks foundation. 

* • yf THE WITNESS: I ’m not sure the criterion by 

& . -SljfciJ,, i * ■ "• * ** 

.rwhXeh I'm judgihg this. •** 
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MR. TODZO: Q. I'm looking at when the 


criteria would be the criteria that you describe in 


paragraph 12 of your declaration, and specifically 


where you say, "Effective warnings are those that 


.provide new information in a convincing manner." 



Well, that's different than a legal 


, requirement. 


Q . rf’m not askina you about a legal 

rvi 

■iejuiremen’m asking you: In your opinion, as you 


idescribe - 



that you a 



you do describe -- my understanding is 


expert in terms of what is an 


effective 


lg campaign, not a legally sufficient 


^warn3 



question to you then is: The warning 


Iprogram de£ 


3d in paragraph 19, in your opinion, is 


ijthat an ef 



ye warning campaign? 



iwarning, w; 



not know whether before given this 


all Californians already believed 


,that tobaccl 


>ke is known to cause cancer. 


-is** 



w Q. siiyl Why don't we turn to, I think it 

ssswas, paragraph 16. You discuss that in 19 64 and on an 


■ 23 


(^annual basis beginning in 1967 the U.S. Surgeon 
'^General issued reports on the hazards of smoking. 


including involuntary smoking through environmental 


tobacco smoke. 


So ldoking at your declaration, it appears 


,*-27 


•th?t that information had alteady been conveyed|to the 
■public regarding the hazards Idf environmental tobacco 
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get -- so then the specific answer would be no, this 
would not be an effective warning campaign under the 
criteria in paragraph 12? 

MS. MYLES: Objection; vague and ambiguous 
>as to whether your question assumes that the campaign 
escribed in paragraph 19 had, in fact, taken place in 
9 69. I asfeu mc that the answer to that is yes,- right? 

tffh tODZO: I'm assuming regardless of 
he the r that; ""fbtiually did take place in 1983. Given 


qphe survey d^tuy that you've described, I don't think 

matters therl whether or not a 


1 | that necessj 
particular 




ord “effect 
hanging the 
:TS? 


|ign was endeavored in 1989. 
ijst assuming the state of public 
is today, were this campaign 

it constitute an effective warning 

feLES: Well, vague when ye-:'use the 

Are you defining effective as 
rentage of people that are aware of 


MS. SHERIDAN: Is that an earthquake? 

MR. BROOKEY: Welcome to California. 

THE WITNESS: is this the Taiwan 

^affiber shock? 

MS. MYLES: I think there needs to be 
clarity on that point in your. question, not just--the 
point Mr. Miles is raising. I think both points,.need 




Your question seems to assume that the .1989 

1 " ■ '1 I v . 

! > • r .. 
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campaign took place. Then we're saying -- 
THE WITNESS: We -- 
MS. MYLES: Because it says "in the 
existing state of public knowledge, 11 which presumably 
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roof in thdT’1990s 

1 > r- , 

^Calrifornia-igsE gific thing. 




iassume com 


~v 


'ft.. -X - 




MS. MYLES: Assumes facts not in evidence. 
THE WITNESS: Well, now we're changing the 
original premise, which is that a hundred percent 
allegedly know. 

jj If you look at the Lexus article counts on 

cigarette smoke', I think you'll find that the coverage 
- 

of . tobacco ^moi^ing nationwide has gone through the 

So this is not something that is a 
So I don't think you can 
ignorance for the new entrants either. 
n ODZO : Q. Earlier -- there have been 

is today where you've spoken about this 
regarding the hazards of ETS; and in 
talked about -- you specifically 
there were a number of different 
lave led. to this -- or have basically 
vast public awareness; and then at a 
said specifically that as a result of 
rere sent out in 1989, there was a vast 
I just want a little clarification. 
What specifically -- where do you -- where 
you suppose that the vast public awareness that 
gpu've alluded to has arisen? As a result of what 
efforts? 

MS. MYLES: Objection; compound. 
the WITNESS: A variety of things happened 
ct ...5r 7 concurrently, aijid from, a statistical standpoint^ you 
r caft-‘t disentangle them. I think they're all' \ 

-----§-r— 




^the signs 


^public awarl 
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interdependent. 

You have warnings being posted in hundreds 
gi thousands of locations throughout California. This 
Stimulates press interest. You have Proposition 99, 
■■a_nd you have the tax on cigarettes that contributes to 
’reams of educational materials, media broadcasts. 


Particular informational effort and say that did it, 

■*-. ■. _ 

cause ther 


because ther &fl:<,i .oo many things happening. But I 



it think you can isolate one 


part of this massive effort in which 
|try has played an instrumental role. 
DZO: Q. But you have no specific 

jffculation or facilitation of the 
rning signs has produced a specific 
s in Californians; is that correct? 
LSS: Vague. 

TNESS: As I said, we can’t break out 

g, whether it’s warning signs, ■ 
s. We know that the whole set of 
s been conveyed has increased our 
sk beliefs, and it's essentially hitting up against 
iling effects i ! n terms of how far you can go. 

MR. TCDZO: Q. Earlier today you spoke of 
a, quote, well-defined metric. could you just 
describe that concept again? 

~ .A. A well-defined metric would be: Out of 100 


rs, how many, of them do you think will get lung 

Mi S 


Ohnget because thpy smoke? 


-w . —n r-*- ■ .-> -— 

Quits tians & Associates 




if- you said 20, X- said 
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¥- 


10 , your answer would be twice as big as mine. 

A not well-defined metric would be how tall 
are the different people in this room? So we have the 
J tallest person, we have the second tallest person, but 
you can't say the tallest person is twice as t&'ll as 


f the second tallest person because that’s not a." 


• V 


. -■ 



quantitatibeunltric. That’s a qualitative ranking. 






Whereas, iPcan say 20 is twice as big as 10. 

r . Ji 

Q. y|||y^ d you consider the question "Is • 
secondhandand I'm quoting -- "Is secondhand smoke 
bad for yo|^M^alth" to be a well-defined metric for 

.. j 

vidual believes that secondhand smoke 
state to cause cancer? 

, neither of those statements involves 
letric. So you don't test a 


Whether anl 
is kfWh t 


a.quantita 
qualitativ 



ief on the part of the State of 


Cal J.-fornia Ud*th a quantitative question, because it’s 


not a quant 
just say tl 
what probal 


rive statement of their knowledge. They 
causes cancer. They didn't say with 
So you can't link this up to a 


quantitative metric. There's no quantitative analog 
s:fthat matches up to it. 

Q. Okay. What about from a nonquantitative 
metric standpoint? Does the question "is secondhand 
smoke bad for your health," is that reflective of a -- 
of an individual's knowledge, or is that reflective of 
whether an individual believes.that secondhand smoke 


7 iknown to cau^e cancer? -4- 

r .*■ ‘“t. L 


-r 
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please. 


MS. MYLES: Can you read the question back. 


THE WITNESS: I'd also like to see the 


^ exact wording that we're comparing. 

, MR. :TODZO: Q. Oh, I'm sorry. I'm looking 

S ' 

5 at paragraph 26 of your declaration, where -- this is 
I believe ^ V.ok av -- line 1 of page 11, where ip's 

talking abdnt a percentage of the populace that 

gk’ . ^ 

fhelieves t|quote, secondhand smoke is bad for your 


Jbelieves 1 jjquote, secondhand smoke is bad for your 
i health. ^ 

I* | 

MUiRso my question is: Is that percentage 
©fleetive fer; ^he percentage of people who think -- in 


■ Cali! 


:hink that secondhand smoke is known to 


~ you ask pe 



ording’s not exactly the same. But if 


What health outcomes you associate with 


the adverse-^-ealth consequences of smoking --and is 
cancer amori@i$fem, I think you'll find that cancer is 


way up therpP^HIl terms of what they will list. 

Q. HfrPl'ou cite to some specific data that 
acks up that statement? 

A. I haven't seen.any data where people have 
yto reject that. I've seen data on open-ended memory 
recall tests, like "What is the most important risk of 
smoking," and lung cancer and cancer combined is the 
' most important one. That was out of Canada, but I 
■ forget the name of the study, h 

jjfc *• . i ■ ‘ 

^ _ WVi af • a V'int 11* ’ "i T* t” Vi ^ t- o .=> ri t- V. rr 


> ■ Q- 


What about' birth 'defects and other 









W, Kip Viscusi, Ph.D. 9-22-99 










W. Kip Viscusi, Ph.D. 9-22-99 


1 I think then they came out half year; then they had 

2 the end-of-the-year report. And the results were 

3 stable across both, but I forget the exact sample 
4^ pis i z e. 

5 Q. I'm going to give you a hypothetical now. 
>? Let' s assume that there is a product that's used in 

f : homes of Ca^ta>jiQ.rnians, and it’s used in the homes of 

6 i 3 million Californians, and those specific -- that 


9 ^roup of 3 I 
iKlwell as soc; 


icular 



:arcinogen. 



“* ; -17? 


7Q gaming relat-i-r 
8iss ^tridivi duals pm 


Lon cuts across both racial lineS as 
>nomic lines. 

let’s further assume that this ; 
ict is subsequently -- this is after 
^product -- it’s subsequently found to 
lie -- a gas that is a known 


rould you effectively communicate a 
; to that."hazard to those 3 million 
!alifornia? 

ilLES: Incomplete hypothetical, 


issumes fact 


■ MR. KAPLAN: Vague as to "known 

2|i Carcinogen." 

3 C?2u the WITNESS: People don’t just wing 

4 warnings approaches on the.spot. So, for example, 

5 when I did it for one product, I studied how people 

6 use the product, I studied the product, studied the 

J. product risks, studied the language that they -use for 
8 > ' t hat' product and for other products . So it's not 


Vdl.^fS&hstians & Associates (619) 544-8344 * 

i '■ ’ ‘ : 7? 

MS-—i- •’ : . , 

f^iBAiflfc^OiTIp^^Mi^w-ihdustrydoCu^fentgiUCsf.edu/docs/nfgloSoi 


52312 7044 








W. Kip Viscusi, Ph.D. 9-22-99 


1 

. 2 
3 

W,^.. 

f ^ 




something that I ho off the cuff. 

So I'm not going to design a warning system 
.for this hypothetical product on the spot. 

| MR. TCDZO: Q. How would you communicate a 

. risk to a large number of individuals outside the 

1 

realm of the product sale? You're assuming, I think, 

* in your anl^W eri that you need to devise this warning 
program in Conjunction with the sale of the product, 
id what I halssfevincr is that the hazard has arisen 


ihe sale. So you’re not devising a 
now in my hypothetical with regard to 
\ of the product. It's a -- I’m asking 
means of transferring or transmitting 
large number of people subsequent to 
sale of that product. 

There’s no question pending. 
This^r elates back to my prior 





The question is argumentative 
You need to pose a new 


MR. MILES: It's argumentative, and it's an 
e hypothetical. 

a* 

MS. MYLES: The witness has already 
answered your prior question, and you need to ask a 
new question. That speech was not a question. .And it 

. was also --.to t^he extent it^cquld be viewed as&a 

•*: v-V " ■! .‘ . '% 

qudfrtion, it was compound ini several respects. * 
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MR. TODZO: Well, X think there is a 


question pending, because I have refined my 


hypothetical with my subsequent statement. 

Q. So, Dr. Viscusi, if you could answer it. 


pu certainly may. 

MS. MYLES: There's no question pending. 


' s answerer 


(r prior question. 


THE WITNESS: I can 1 1 remember a question. 


|DZO: Q. With regard to Prop 65 


rnings, yoif^?we testified that in some instances 
you believe fe-jhfoduct warnings to be effective and in 
er situattftifflffyou believe that an on-product 


mine 


is not called for, 


-product w. 



you describe a situation in which an 
,g is an effective warning? 


JLES: Objection; calls for 


eolation. b 



TNESS: Hazardous chemicals. 


-product w£ 


Igs in the workplace, for example. 


.th respect very potent industrial chemicals are 


en effective 


MR. TCiDZO: Q. What do you believe is an 
iective means of transmitting a warning for an.air 


contaminant? 

1 ;.* 


MS. MYLES.: Objection; incomplete 


hypothetical, calls for speculation, lacks foundation. 


MR. MILES: Join 1 , tv 


THE WITNESS: It depends on the risk ^id 
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the context whether you'd even, want to provide a 


warning, 


MR. TODZO: Q. Let's assume that you do 
want to provide a warning. How would you -- what 
;WOuld you think is an effective means of transmitting 
a warning with regard to an air contaminant? 


YLES : Same ‘obj actions . 


depend on 



HERIDAN: And he already said it would 


ntext, and you haven't given him that. 


So it's an 


aplete hypothetical 


ITNESS: I don’t know where the 


>ntaminant 


from. 



ODZO: I think that’s it for me. 


EXAMINATION BY MR. BROOKEY 


|some for q' 



ROOKEY: Dr. Viscusi, I want to ask 


ipns to you regarding paragraph 26. 


|they not? 


these data are all snapshot data, are 
1% aren't any longitudinal studies? 
^IfYLES: Objection; compound, vague and 


'ambiguous 


"these data." 


THE WITNESS: I believe some of these data 


■*?w6re drawn front studies that did track numbers ’fever 


not. necessarily longitudinal by individual, but 
series of cross sections over time that purport to be 


representative of California. 

MR. BROOKEY: Q. Do you know how large the 


eajmg.le sizes were for any. of*- these studdes? 


MS . ikYLES:. Obj edtior. ? vague and ambiguous . 


'■ 1 VailyOirisdans & Associates (619) 544-8344 ; 
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THE .WITNESS: No,, but I'd like to think 
* • 
that California Department of Health Services would 

want to have reliable studies, and these are their 

studies. 

^ MR. BROOKEY: Q. Now, going back to the 

issue of knowledge that environmental tobacco smoke 
causes lung^gcer, ETS has been associated with other 
types of cancels, has it not’ 




JMYLES: Could you read the question 

^wwwwow*" 

; back, ^ ^ 

"""lord read.) 

1YLES: Objection. 

IILES: Object to the form of the 

gf assuming facts and argumentative. 
/ITNESS: I really don’t like the use 

|of the wor'^^^ociated. " 

NRtnPRO^.SY: Q. We can use caused. 

A. seer, no studies indicating a 

jStatistical^W^Significant effect of ETS exposures in 
^normal enviOT?mbnts on any types of cancer when judged 
fusing the conventional 95 percent confidence levels. 

Q. well, let's assume that there are data 



iJiowing such a statistically significant effect:. 
MR. KAPLAN: Assumes facts. 


THE WITNESS: Let's assume some facts that 
don’t exist? Do you have the studies with you? Can 
yoji give me a cite? . 4 

MR. BROOKEY: Q. ..I'm giving you a -r 


k.:- . « 7 , 


7T---1- . .. 
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hypothetical. 

A. So it's not a fact. 

■v, Q. Well, ETS is -- okay. Let me ask this: It 

is a fact, is it not, that environmental tobacdo smoke 
is known to the State of California to cause cancer? 
That's a fact, isn't it? 

ht g.j MILES: Hang,on a second. 

■ pH; . MYLES: Calls for a legal conclusion. 

jf*'' 

p|||TjMlLES: It's vague and ambiguous 

whether yo ulr ^askina him to comment on whether it' s 
been liste^lllS^er the statute. 

^ taj^BROOKEY: Mr. Miles -- 

S ^^%YLES: Will you let him finish?' 

A - 

aA RL^B ROOKEY: No. He coaches the witnesses 

every time this question, and I'm tired of it. 


whether youj 
been listecfe 


every time | 
It is a fac. 



YLES : It’s -e.i inappropriate question. 
;iles: Counsel, I’m entitled to'make 


'an objectic 


SPWpROOKEY: You're not entitled to 

ontinue telling the witnesses what to say. 


objection. 


MS . 

MYLES: 

MR. 

MILES: 

MR. 

BROOKEY: 

MR. 

MILES: 

MR. 

^RQOKEY: 


I'm entitled to make the 


my computer. Do you want me .-to find the times you 


** ’Vwl.^Slistians & Associates (619) 544-8344 & 

* : u-.' -y4‘ • ■ ■ . '-ft 

^ 'C. ' ' I. f 
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for purposes of 
cco smoke is known 
e cancer; correct? 
calls for a legal 

now what that means. 
ntific standpoint, I 
I know what the 
come an official 
what scientific 

o understand that 
vironmental tobacco 
gen; correct? 
calls for a legal 

conclusion. The statute speaks for itself. 

THE WITNESS: I have heard that it’s 
listed, whether it's an appropriate listing or not, I 
.dop ’ t know. - ,*r -> 

i „ * sji* 

.1- ' MR. BROOKEY: Q. And you do understand 
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that for purposes of Proposition 65, certain 
constituent chemicals of environmental tobacco smoke 
are listed as known reproductive toxicants; correct? 

MR, KAPLAN: Same.objections. 

MS. MYLES: Same objections. 

THE WITNESS: I've not independently 

erified thlftsviLhese chemicals are part of 

tobacco smoke at levels that would 
but I've heard that they've listed 
jbacco smoke and constituent chemicals. 
ROOKEY: Q. All right. Now, are 

at indicate the level of awareness 
s in 1999 that environmental tobacco 
the State of California to cause 


LES: Assumes facts. 

M*4»s""v<KAPLAN; Vague. 

TNESS: I don’t understand the 1 

efer-ence pcJUlIP^ The reference point is not a level 

s a qualitative statement. 

MR. BROOKEY: Q. I see. So it doesn't 
tter whether they get the message that ETS is known 
the state to cause canner? 

MR. MILES: Vague, assumes facts. 

MR. KAPLAN: Argumentative. 

the WITNESS: That’s not a level issue, 

is: Have you heard, you know,. that. Jthe sky ije 

*"T " ' ! • • ,££■ ' ' * '1 

.blue^ So, you know, it's noth&aying that it is vary 


-fe-r. 


4- 
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deep blue or how carcinogenic it is. 

MR. 3ROOKEY: Q. Dr. Viscusi, I'm talking 
about the fact that the State of California, as an 
. knows that environmental tobacco 
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watching TV but walk by the TV after getting off -the 
phone, hear the ad and see the message. 


MR. EROOKEY: Q. Right. So let's assume 
ia't people in California have a high level of 
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before, I have no reason to believe that seeing the 
ad, let's say, on TV would but not processing that it 
q/ame from the Department of Health Services will 

jb^fec-t risk beliefs. 

W? ' 

..hj : MR. BROOKEY: Q. Could you answer my 

question, please. It would be new information that 
hopple otherw^jb^hadn 1 1 heard that ETS is known to the 
Jit ate of Caljf^r&ia to cause cancer and they have 

jat message? 

ERIDAN: Brian, he did answer your 


question. 


sap 


: icance 


MRT^SFpOKEY: I don’t believe so. I think 

at Assumes away everything. I’m asking him 
icMfi-v:.::.:: I'm allowed to do that. 

M^^iERlDAN: He explained the 

rfiat he meant by "new information" in 




’56 


his de^].arat 3 wprrx 

Tl^i^TNESS: There's two parts to myv 


MlfT^S^COKEY: Q. And you don’t think 'that 

flit - 

^ ie'source of information affects the credibility and, 
therefore, the perception of risk on behalf of the 
j.^pLents? 

MR. MILES: Compound and complex. 

THE WITNESS: I never talked about the 

source of the information affecting credibility. 

■ *-Vj*--■ MR. BROOKEY: Q. so that ’ s not a partfof 

your ^expert analysis in this case? . h 

- T ; 


^"Vaii, CkriSJians & Associates (619) 544-8344 j- j 
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4 .14 


N 


A. It was not part of my previous answer. 
Q. And that was not part of your expert 
testimony, correct, in your declaration? 


MS. MYLES: Objection; vague and ambiguous, 


<overbroad. 


certain stt 


THE WITNESS: It did enter with respect to 

x ( 

d'bas that I mentioned. 



;and Learni 


"inf ormatior 


R. BROOKEY: Q. Which ones? 


alarmist responses study, for example, 
iout Risk, it comes up in that book, 
jyet you're saying that the source of 
t ETS is a carcinogen is not the type 



lof nlw^nfd^aPian, as you use it, that is an element 


warning? 


^beliefs. 


lon't know how that would alter risk 
? ve had situations where you have the 


|goyernment fp>ro%iding information, I've had industry 
^providing jJlillitWtion, and you could end up in the 


^sarne placed 
'industry. I 


:her it's the government or the' 
s don't know that this is going to 



Walter risk beliefs. 

| Q. Thank you. Now, the study that said that 

'-•by - 1995, 95.4 percent of nonsmokers believed that ETS ' 
harmed the health of babies and. children, again, those 
data do not refer at all to birth defects; correct? 

A. Harming the health of babies could include 
b’i^th ^defects. - 1 

- • •• • h ' yr ' ' s 

Q. But you don't know that's true; correct? 


'- y : iVail,’•ghristians & Associates (619) 544- t 8344 ■ Z 
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1 MS. MYLES: - Objection; vague and ambiguous 

2 ' a? to what you mean by "that’s true.” 

3 MR. MILES: what'you include within the 
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rh 
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information till we know hovf people answer the | 
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f postnatal harm doesn't 


hey're thinking about 


ding that from this 


arate thing you'd want to 


And you haven't gathered 


ally? 


ona 1 ly. 


ssumes that it's not 


e’s pointing to, which is 


prior testimony. 


based on my reading of 


study of risk 


conclude that this is 


This is for a country 


ding smoking than the 


There are no data 


fornians as to the 


ects resulting from 


ronmental tobacco smoke; 


you read that back, 


7**V- 


• .wi --.irtrBW'' i 
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MR. BROOKEY: It's asked and unanswered. 


MS. MYLES: Overbroad. 


THE WITNESS: I'll stick with my previous 


answers. 


MR. BROOKEY: Q, Okay. Let me ask it this 
way: of these 95.4 percent,- according to the 

published d&taj, how many of them believed that ETS 


caused birtUT de'fects? 


imdn *t know the exact number. 


u have an estimate? 


en’t prepared one. 


lany of that 95.4 percent believe that 


asthma? 


lot sure asthma was covered under 


Propositioi 



any of this 95.4 percent believe that 


-|ETS caused on^xacerbated ear infections? 


same response. 


m^klLES: Assumes facts. 


WITNESS: And I don’t know that ETS 


auses ear infections. 


MR. BROOKEY: Q. Are you aware that that’s 


standard question that pediatricians ask when you 


take your child to the doctor with an ear infection, 


is whether there's a smoker in the home? 


Please let me finish asking my question, 


Mr. Miles. 


MR. MILES: Are you finished? 
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MR. BROOKEY: Yes. Now you may object. 
MR. MILES: Assumes, facts. 

THE WITNESS: And once again, we get- into 
this causality debate. 

MR. MILES: Counsel, are you prepared to 
stipulate to the fact that you're assuming in your 


question, 


y is every doctor always asks as a 


matter of Routine about environmental tobacco smoke in 

H rV1 

fdny 1 tsr.anc ^Jjfe ?re there’s an indication of an ear 
infection o a&u-Jafe part of a child? Will you stipulate 
to that fadlwf®| not? If you won’t stipulate to. it, 
t^ien imy ob js®§jPi’bn 1 s a good one. If you'll stipulate 
to tlH^^actrP^SIen i'll consider withdrawing my 


p.ny instanc| 
infection o s 
to that fad 
len imy objP 



3 ~~ 





J • is s i M f^ROQEEY: Would you mind marking* every 

Jltime that t^^Wiles asks me .a question during the 
^deposition'k>*“^he witness? 

jfcBwfeliES: And one of the efforts that 
^will take ylfipfery • little effort, will you mark every 

?ti*ne that tHHIR.ua lly responds to one of.my questions? 

% 

^Consider it a labor-saving device on your part. 

^ MR. BROOKEY: Q. Dr. Viscusi, let’s assume 

^|p| iat of this 95.4 percent, 99 percent who responded 
that ETS harmed the health of babies and children were 
not thinking of birth defects and were thinking of ear 
infections. All right? 

-- Now, if we bell that group of people.^that 

E’ffe also causes birth defects, that would be new 
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there are two possible interpretations of that 
question? One being secondhand smoke means someone 
other than the pregnant woman, that she inhales 
|secondhand, and another interpretation would be as far 

as the unborn child is concerned, it's secondhand 

A 

! smoke because the child's not smoking but the pregnant 
^mother is.Kcorrect? 

A. NP'don't think so. That's not the way T 


think of itlr 


an expert \ 
<4.n this st\ 


misc 



they respo 
^exposure? 


assumes fac 




derstand that, Dr. Viscusi, but you're 
jss. I'm asking about the Californians 
! isn't it possible that some of them 
SS as smoke that was inhaled by a 
; when they responded to questions, if 

f 

jjto questions, regarding prenatal 


MILES: Calls tor speculation. 


PLAN: Incomplete hypothetical--. 


BHWjitnesS: And it's also not 

^environmental tobacco smoke. It's smoking by the 
^pregnant mother. That’s a different question. 

MR. BROOKEY: Q. ^Was the term 


"environmental tobacco smoke" used or was the term 
secondhand smoke used? 

A. I'd have to look at the survey, which I may 

with me.- Do.you want take a break? §■ 

. /*' Q. No. It's up to you. But as you sit*here 

f ■ • r 1 '■ft 

vc “ *- i,; r ’* :'-V 


' **>» 
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right now, you don’t know; right? 

A. I don't remember. 

Q. All right. 

f MS. MYLES; I assume, Brian, your last 

.question, you meant as you sit here today, you don't 

I 

'know whether the study referred to secondhand smoke or 
ETS? 

BROOKEY: That‘s correct. 
s assume that of this 95.4 percent, 
of that involved prenatal exposure to 
e and was dealing with birth defects. 
at the percentage is. And let is 




"assu 


haOtthat percentage, some or most 


i smoking ot 


ft as secondhand smoke, meaning someone 
an the.pregnant mother. 


* would still leave some percentage of 


pOt+n 1 ao whom a warning that ^secondhand smoke 


contains c 
cause birt 



als known to the State of California to 
cts would be new information; correct? 
ilLES: It's complex, argumentative. 


^assumes facts. 

MS. FOE 


Could we hear the question again. 
(Record read.) 

MR. KAPLAN: Compound. 

MR. MILES: it's an incomplete 
hypothetical. 


27 


THE WITNESS;; It is unintelligible to^me. 


rmOTP'i' should note It is late*'in the day too, so - - - 

• jhV • -• # 
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MR. 3R00KEY: Yeah. Let's make 


THE WITNESS: -- perhaps one of us is not 


being as crisp as we'd like. 

MR. BROOKEY: Well, I'm having a hard time 
following this analysis. So maybe it's my problem. 

Q. Let's try it very simply. If 95.4 percent 
believe th^tvEJS harmed the'health of babies arid 


8 1 ! children, fnat's 4.6 percent who don't have that 


ief; coi 


nonprobabi 



sdon't believe that it's harm in the 


c sense, which is what this question 


ertains t< 



'■ou don ’ t know whether that ’ s because 


eived the warning message or because 


sthey didn’ 


|ieve the warning message; correct? 



PLAN: Argumentative. 


lof those 


^■mR^WITNESS: No, I don’t know either one 

It also could be people that believe 


.that there 


^that it dei 


possibility of harm but do not believe 
sly always harms the health of babies 


: fand children. 


MR. BROOKEY: Q. All right. Do you- 


Ibelieve that environmental tobacco smoke harms the 


health of babies and children? 


In terms of 100 percent causality, no. 


Q. What about in any terms? 

^ A. I would want to taaow more about the gxtent 
of .--the exposure and the type! of harm' we' re talking 
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about. 


I want to follow up on something else 


—* 

"* ' , .. 


Mr. Todzo was asking about, and that is -■ 


MR. MILES: Before you do that, it's about 


f"5 10 after 4:00. We've been going well over an hour. 


> 5 T’Would it be a convenient time to break? 




ROOKEY 


F. WITNESS 




J3ROOKEY 


Y:. 


v ,f r - vL v 


11 lost? 



ITNESS 


It's fine with me. 


Five-minute break? 


Fine. 


So that people don’t get 


5ROOKEY: Right, that's fine. 





iss taken.) 


ROOKEY: Q. Dr. Viscusi, let's.assume 


that Prop 9| 


repealed and there are no more 



arnings -- 



I know counsel think that’s a cool 


lypothet icail-v'-'t^iat ’ ■* great. But let’s assume that 
:alifornian^^^ no longer warned through Prop 9 9 



advert i seme! 


>f the dangers of environmental tobacco 


Asmoke, and 


assume also that 


oh, I don 1 1 


** - v . 


war*-.* 




•2jl^gjiknow -- some judge, maybe the one who tossed the EPA 
22 : r:;^tudy, also tosses the terms of the master settlement 

23f®Agreement that required -- or that had advertising 

p j..»f ... 

:24 components and things .like turning billboards over for 
25 antismoking messages. So now there are no warnings 


J -2 6 being given to nonsmokers of the hazards of 


s-environmental tobacco smoke.f 

p y -~ > J . : Jg. "i.i 

-£B ' ~ * (Ms. Corash leaves 


Ar' 

(ri- tttefe, : 


(Ms. Corash leaves the proceedings.):? 

■ ■" > f 
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MR. MILES: You're assuming they overturned 


Prop 10 and the Department of Education counteracts 
all of its policies so there's no education at the 
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MR. MILES: Assumes -- 

MS. MYLES: And. assumes faces not in- 
vidence and lacks foundation. 

MR. MILES: Calls for speculation. 

THE WITNESS: To add to that, you don't 
pply 95 percent confidence intervals to statements. 

&%BROOKEY: Q. Let's remove that part 


rom the equation. You’re saying -- 



HERIDAN: Same objection. 


3ROOKEY: Q. 


:hat because rhey 


eceive infjj 
purees relf 



amoved and! 


massive c 



|ion from non-California-specific 
St to the dangers of ETS, that if -all 
bppea being given to Californians -- 
jail California-specific warnings are 
Stead, the tobacco industry undertakes 
f gn to tell people that ETS is not 


armful, the^e^ou*d be no change in risk perceptions? 

ISS^srtlYLES: Objection; incomplete 

ypothetica|Ppi|cks foundation, calls for speculation, 
ague and aiUmJfuous, assumes facts not in evidence. 

THE WITNESS: What I'm saying is that 
eople will still gravitate towards the high-risk 
^formation presented to them as opposed to the 
t&tements by the tobacco industry. 

If, on the other hand, the tobacco industry 

roduced a National Academy of Sciences report saying 

hat ."We've reviewed all these studies and-we believe 

■ jut?* ••••••:<■ : •’•*•"? *&.ii r * ■ ■ ; j.'w * . ** 

they indicate that there's no significant risk," 
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that would be a different source. That would not be 


2 the industry. That would also be drawing upon a 

£ ^government-sponsored agency, which could affect things 

'I 

jtdif f erentiy. 


MR. BROOKEY: Q. Well, so what has been 


the effect in the state of California -- and I notice 


you don’t S'etajo have any data for 159 8 and 1999 for 


the tobacco?industry to have a press conference 


e judge in North Carolina has 


^determined 


t the EPA’s classification of secondhand 


smoke as a 


Lnogen is junk science and we are 


t'MILES: It's argumentative as framed. 



.APLAN: I don ’ t think there was a 


ion. 


'ou repeat that. 


jrookey: Yes, there was a question. 


Hk-v-^'KAPLAN: Then I missed it. Can I get 


read b| 



rd read.) 


YLES: Objection; calls for 


^peculation, lacks foundation. 


MR. KAPLAN: Incomplete hypothetical 


MS. MYLES: And assumes facts not in 


evidence. 


THE WITNESS: I don't have data on how many 


people heard this information and how many people 
■-altered their risk beliefs, but I'do have a study that 


I‘ve written on how people process statements by 


.& Associates (619) 544- 
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industry and statements by government. And when the 
industry says the risk is low and the government says 
the risk is high, people believe the risk is high. 

MR. BROOKEY: Q. What about when the 
government -- one branch of the government says the 
risk is high and another branch of the government says 
the risk iiNLow? 



that situa 



govei 


people ten 


R. MILES: Incomplete hypothetical.- 
|LJbrookey: what do the data suggest in 


MILES: Incomplete hypothetical. 


WITNESS: Well, I've done two 

ies as opposed to different agerfties, 
irnment studies are in conflict, bhe 
Average them. 

BROOKEY: Q. But.you don't have-any 




specific disregarding the imp#*: t of the North 
Carolina jtfili^#s ruling regarding EPA’s findings on 
ETS on risl^IpPIceptions in California, do you? 

A. IWfOTi't have California-specific data, but 
I have results from the study that enable me to at 
least make some comments on likely public response. 

d this is a- study done for EPA on people's 
perception of cancer risks. 

Q. When was that -- 

A. So -- 

-V;. Q. I’m sorry. 

•> .,•• -A. And so it is analogous. - 
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•*»* ■ 


Q. When was that study done? 




It 1 s on my C.V. It's also listed as part 


of my declaration. 1997 it was published. 


--3S 


Q. Well, that was before the ruling in North 


•VSJ - y 


Carolina; correct? 


A. It's about cancer risks of air pollution as 


fj opposed to 


rer risks from ETS. 


>o the answer -- I mean, let's lay a little 



foundation!, 


know that the judge in North 


^Carolina, ii 


iecision that is now on appeal, took 


issue with 


lassification or the manner in which 


was li; 


Dy EPA as a Class A carcinogen; 



^corre 



few he threw out the study. I didn't 


:now it was! 


sr appeal. So that's information 





r ou ’ ve give.: 



Knap - . A 

-- 


issued pres 


^correct ? 


ou knew that the tobacco*t.ndustry 


eases regarding that decision; - 



In't know what they did in the state of 


alifornia. 


Q. You know what they did nationally, though, 


n't you? 


MS. MYLES: Objection; vague and ambiguous. 


THE WITNESS: 2 know there was some press 
releases, but I did not review the press releases. I 
just looked at the press coverage. * 

~ ~ V T- • MR. BROOKEY: Q. "Okay. And do you ifave 
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u 
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any reason to believe that Californians would put more 
stock in a legal decision by a district court judge 


<,than they would in a statement by the tobacco industry 


^Itself? 

‘A. I don't know what, you know, is going 
through people’s heads when they see what a judge did. 


,Was this thrown^ out because of some legal 


technicality? ^The judge is not a scientist.^ So I’m 

_ _ v_ _ > 1 _ _ -V „ . . . .V, ‘ . . U] „ J ^ 


ot sure ho^^sple think about what judges do. 

. Q. i^il^riCTht . And there are no data to 
suggest or IrlPUfetermine how people respond -- 

E YLES: Objection. 

ROOKEY: Q. --or responded to that 

t? 

A. tipPlI to the extent that you are talking 
bout the t^^^:o industry touting a particular 
ecision asHm^ying low risk, people tend to^cjismiss 
hat and fdHiiF^bn the governmental claims that declare 


ecision as? 
jthat and fd 
a high ris3<J 


Q. 

raw 

A. 

NO. 

Q. 

NO? 


w?you're familiar with the Butler case? 


Q. No? Chat was a secondhand smoke case. 

.’re not familiar with that? 

A. No. 

Q. Okay. And the tobacco industry also -- are 
, -- actually, let me back up. 

Are you familiar with a recent victory by 
i tobacco industry In a secondhand smoking case? 
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: 


times a day that ETS absolutely does not cause cancer. 

Does the quantity of one side of the issue 
over the other impact risk perceptions among 
Californians? 

MR. MILES: Incomplete hypothetical, calls 
for speculation. 

Eu WITNESS: You need to know the 

inf ormatioifal weiahts placed on the different 

rvl 

informatirces by the individual. 


did you? 


I3R00KEY: Q. And you didn’t do that. 


iY fa 


i 

v/i 





done it fo 



estimated t-hese for the government and 
my paper, but that does not pertain to 
obacco smoke in California, but I have 
context that I've studied, 
do you know how much, if at all, the 


tobacco industry has stepped, up its campaign in the 
state of C|lii® : rnia to convince people that ETS is not 
harmful inPlfiPtlast ■ four years? 


evidence. 


iUpPlast four years? 

^WNmileS: Assumes facts. 

ms. MYLES: Objection; assumes facts not in 


THE WITNESS: I don't know that they have 


such a campaign. •* 

MR. BROOKEY: Q. Okay. So -- and drawing 
conclusions regarding people's risk perception . 

.Tffi eus °r a3 a result o4 J ^he,ir.e,ssage.s .tfoey jjjpqeive., 
you didn't even think about ;any count'erinformatrion 


IKf*. 
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studies. So if you want to sti'ck to academic studies, 
I don't know of any other academic study other than 
ne that was -- that did it before me. 

Q. Are you aware of any nonacademic studies 
t^at ‘’investigated that issue? • 

MS. MYLES: Objection; vague and ambiguous. 
TltfeMeLJ/TNESS: No. 


yfti a docume 
ibit 81. 
belongs toge 


MffT BROOKEY: All right. I’d like to show 

r~ 

enhJwej' 11 ask the court reporter to mark as 


ter seen a 



actually a group of documents that 
cover letter with enclosures. 
(Whereupon, Plaintiffs 
Exhibit 81 was marked 
for identification.) 

JOKEY: Q. Dr. Viscusi, have you 

)f this letter and enclosures before? 



: Hang on. Before you ask 

estions, I’ilOT^ce to look at the document. 

Ti^^^TNESS: I want to read it. 

■ MF^^^bcKEY: Sure. 

■ ■ ■ 

fgsft MS. MYLES: Can we take a short break? 

. ' MR . BROOKEY : Sure . 

(Recess taken.) 

■ (Ms. Myles not present.) 

MR. BROOKEY: Q. Dr. Viscusi, have you had 
a chance to read the document we have marked as 

-Exhibit el? • •-••• "> l r - ■■■ % 


\ A. Yes, I read it qui-okiy, but I-probably*want 
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to refer to it as you ask questions. 

Q. Sure. Now, again, having read this, does 
that refresh your memory as.to whecher you've seen a 


: cbpy of this letter and the enclosures before? 

MR. MILES: Can you wait until I get off 
the phone, because I want to assert an objection. I'm 
trying to Ve rify my entitlement to assert the 
objections.^ Could vou wait, please? 

■, tMBL^J BRQQKEY: I apologize. Counsel for the 


witness inf 


a 

V I ' o,, 

mm 


^trying to 
sobj ection 


u^ted me to proceed. 

^Sheridan, should r wait for Mr. Miles? 
^%1ILES: All right. Are you -- first of 

Philip Morris is not present here. 

•>:Jite conspicuously empty. We're both 
Hgtxiine whether or not there's a privilege 


^needs to be made through your use of 


ithis docum^H^ 


the phone 



you asked questions since I've been on 
this document? 

3ROOKEY: First I need to respond to 


WJvflUr first point, which is that the witness is 
fg§yrepresented here by Ms. Sheridan, who is the one who 
$T? initiated the suggestion that we proceed with the 

4 deposition. 

5 . 1’ (Ms. Myles joins the proceedings.) 

6 ■" , ' i ' MR. BROOKEY: So • any insinuation that you 

making that I behaved - Improperly, In acting; upon 

-.-I* «• — r *§■ 

ifT tnjs advice of this witness ' si attorney is unfounded ar 



'advice of this witness'stattorney is unfounded and 


[iWfiffrS] 










Tg . 



r ^ uwmuse we ve run into a problem use inis Deiore ■ 
t where Lorillard has voluntarily’produced documents 


.*.■* ■ 


£ 
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ti- r’4i 


. 

ip-a 






that other parties assert privileges to. I'm not 


suggesting Lorillard produced this document. I don't 


believe that it did. But I think anyone who wants to 


object needs co state his or her objection on the 


record separately. 


MR. MILES: I've stated mine 


event, on 



iYLES: I was going to do so, in' any 


f of Philip Morris. We object to the 


se of thi^^M-iment as well in this proceeding. I, 
too, have . call with an eye to determining 


getting morft 


formation about the document; but at 


esent, lacing such information and given that' the 
jcurfagjl apflfSr^ on its face to be privileged, I must 


tion at this time as well on both 


rivilege a? 



rk product, 


HERIDAN: And I would do the same on 


ehalf of b! 



& Williamson. Unlike what happened 


reviously,jWPPfs is, my understanding is, not 


something tl 


been produced by any of the parties 


ere m the context of discovery. 


And given that you've just given it to the 


itness at 5 o'clock California time, it has precluded 


y of us from checking with’our clients, who are not 


based on the West Coast, to see whether or not this is 


a.document they're even familiar with. So to preserve 
our objections, I'll make the objection on the grounds 
of 'both privilege for Brown &■ Williamson and Amirican 

- T, r\ . • • *>' * 

Tobacco Company as well. .• ■,.. ; S 
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MR. KAPLAN: As long as we're all making 
objections on this ground, I have also placed a 
telephone call to my client. I'm waiting for a return 
call back to check on the status of the privilege of 
this document. 

It’s my understanding the document was -- 
tes stamp number and the information I 
Id, that the document was produced by 
ii^ch, in addition to the attorney-client 

(privilege and dhe work product privilege, we are 

1 • . 

asserting tfhiwlfoint defense privilege which Liggett 
ides not hJ^f^he capability, on behalf of either my 

>ther companies, to waive. 

*hat I would request is that since i am 
slephone call to confirm the status of 
dlege we are going to assert, which I 
expect to b&^vGw^ming in a little^v/hile, if this is the 



you have to cover, we can address it. 
r topics. I’d ask that you wait"until 
rm the information, because I was able 
:o reach somebody back at my client's. So I should be 
liable to get a definitive answer. I’m hoping, within 
ie next 10 or 15 minutes. 

MR. MILES: Can you tell us where the 
document came from? It has a trial exhibit number on 
it. Can you just indicate where you got this document 


to help us? 


S 


MR. BROOKEY: I don’t think I have ti, but 


A: 
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I'll be a good sport. This is a document that I • 
obtained off of the Internet, not on any of the usual 


suspect websites. 

f MR. MILES: Which website did you obtain it 


.from? 


MR. BROOKEY: Frankly, I can't remember. 


llowed a sdrlasd of links that may have begun with 


ing in "V^gcu^i:" But I know that I followed--a 
ries of lii^Ssj^Jo this document. So it's publicly 


ailable’ cop 



one on the Internet. 


een obviously introduced as a tr.ial 


exlibit somewhere, and it appears to,have voluntarily 


ce dgJp v 'Liggett. So I think every claim of 


priv] 


|ally since they seem to be 


ophylactic 


is, are unfounded. 


M^f|LES: I'm not sure that anything on 

e-document^Tffid^cates that it was voluntarily 
oduced by There’s‘no indication of 


luntarines J^fne way or the other. 


Andridr do we know from the trial exhibit 


r it was -- whether it was introduced -- whether 


'was admitted into evidence at trial voluntarily; 


, without -- not with an objection from the holder 


Of the privilege. 


MR. KAPLAN; Nor, I think, can we assume 


.. ..-.liuziJ 

' '5 


that merely because it was produced by Liggett there 
waiver--with re Sp eq §7to the~ joint- tiefetffe on 
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MR. MILES: It's also an incomplete 
hypothetical, calls for speculation. 

THE WITNESS: My understanding is that my 
stimony contradicts what you just said, 
j MR. BROOKEY: Q. Okay. I'm sorry. In 

what, way did it contradict what I just said? 


A. Fb h; s & &airiP 1 e . I indicated if you have the 
veriunent providing a warning, a high warning and 

ha 
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Q. Have you reviewed any California textbooks? 


I've reviewed sections from two California 


textbooks, the chapters on tobacco. 


Q. when did you do chat? 


As part of my work either in August or 


eaply September. 


Q. ^There's a difference, isn't there, between 


'causation and association? 


‘lation and causation are not the same 


thing. So 



iation would be like correlation. 


st because things are close in time 


esn' t me; 


it one caused the other; correct? 


(A PLAN: Vague. 


WITNESS: Well, let's say it's raining 


oday and 


an Francisa 


«-home run . i 



.cGwire didn't hit a home run. Rain in 


dn 1 t necessarily cause him not p° hit 


occurred -• 


5ROOKEY: Q. And even two things that 


lon't we take a break because I need to 


heck with someone as well. 


(Recess taken. 


(Mr. Kaplan not present. 


MR. BROOKEY; Let's go back on the record, 
because all my courtesies in allowing counsel to take 
breaks to discuss matters and waiting for everyone to 


return have been turned against me, and I'm told I'll 


to pay for every extra minute. 


rr 
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MS. SHERIDAN: No one's turning against 
you, Brian, I told you what the witness's payment 
policy was. 

MR. BROOKEY: Right. But I would have been 
a lot less willing to, for instance, wait for people 
to return from breaks and lunch and things if I'd 
known that hsheymeter had still been running. 'tfhat was 

not my understanding. 

f" ^ 

Q. iAll.jriqh't. Dr. Viscusi, so two things that 


happen, rec 
time, but i 
ecessaril} 


conclude t 



|right. Dr. Viscusi, so two things that 
less of whether they happen close in 
|e to the same subject matter do not 
libit a cause-and-effect relationship; 


in all cases, that's correct. 


bu 1 re not aware of any data that 
for instance, the fact that some 


warning 1 sigas-^may have been sent out s>ti 1989 referring 


to tobacco 
.California 
osed by tc 


please 


5 caused anyone in the state of 

ive an increased awareness of the risks 


smoke; correct? 

MR. MILES: Could you read that back. 


| f (Record read.) 

(Mr. Kaplan joins the proceedings.) 

THE WITNESS: I’ve dealt with this issue 
earlier, which is that there were multiple events 
gqj-tiQ on. The net effect was, that there’s substantial 

> * ■' .■ it ■ 

awareness of this stated relationship. 
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awareness of that issue; correct? 



MR. 

MILES: 

Could you read it back, please. 


MR. 

BROOKEY: No. Let's 

not, because I'm 

J<be£ng 

charged, 

Counsel. 

.. 'jK ' 

-tj* 

■ v-' • 

MR. 

MILES: 

Counsel, I’m 

entitled to^have 





1 
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your Questions -- you have a fan that blows here. 

I've asked you to do something about the fan. It's 

still blowing. I can't hear your question. You're 
^ . 

^Sitting across a large table. And I'd like to hear 
,the question to see if there's objections that I need 
to make to it. 

fos- Court Reporter, could I ask you to read 
k for me, please, 
rd read.) 

:iLES: The question's vague, contrary 

timony. 

TTNESS: The question also ignores the 

een the statre of California and other 
reason why the CDC has cited the 
nia is that relative to other states, 


vidence of greater efficacy of the 
r . So the statistical test there 
ss-state .comparisons that have not had 
olicies. 

ROOKEY: Q. So you're saying there is 

link? 



Vail, Christians & Associates (619) 544-8344 


















W. Kip Viscusi, Ph.D. 9-22-99 




SK: 


7 ' 




MR. BROOKEY: Q. All right. Now, how 


strong is that causal effect compared to the causal 


effect between ETS exposure and cancer in nonsmokers? 


MS. MYLES: Objection; vague and ambiguous. 




MR. MILES: Lack o'f foundation. 


THE WITNESS: And it means nothing. This 


s just a in' 



less comparison. 


FSROOKEY: Q. Well, smoke causes 


9 d&ncer, does 


11 answered, 1 



LES: Counsel, it's asked and 


foundation, outside the area of this 


‘ s expert! 


Now you’re becoming argumentative in 


IERIDAN: We’ ve gone through the "whole 


17 f ais -to 



LES: It’s also vague and ambiguous 


OOKEY: I think we’ve just 


l?,,Qstablished 


term "cause.” 


kg causes cancer, doesn’t it. 


Viscusi? 


MS. MYLES: Same objections. 

MR. BROOKEY: Q. Under your definition of 


24 cause that we just went through. 


A. I indicated earlier that in terms of 




..... 26 smoking causes cancer, that there is the possibility 


increased risk of cancer, but it (was-not a 51.0 
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Q. Is there a 1.0 probability that the 
California-specific messages that have been conveyed 
regarding the dangers of secondhand smoke are 
exclusively responsible for the increase in public 
awareness of those dangers? 

A. If that's the only across-state difference, 
which was hypothetical, and there is an 


across-stabe difference in the outcomes, then we would 


Attribute t| 

• " I 

manipulation 

$ 

the ETS inf 



:o the difference in the experimental 
lich by assumption the only thing is 


ion. 



le answer is yes? 

1YLES: Objection; misstates his 


more 1 


^^ROOKEY; Q. Or is the answer you need 
if .11 than what's in your declaration? 


A. ^ftwiot sure what*”your question is. You 


know, when 
my answer • 


’hay "The answer is yes, " my answer was 


-ight. 


A. -- whatever it was. 

I mean, it was a complicated answer because 
have to try and define things from your question as 


part of the answer. 

Q. Has anyone'in the tobacco industry ever 
told you that if you obtained results relating to risk 
perception that were .contrary to industry's position, 

•* ■< ■ -It ' 

y&T should turn them over tbit he industry for /• 
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1 be wrong. But I've never been engaged in any research 

2 project where they've told me what my answer should be 
,3 , from that project. 




MR. 3R00KEY: 


Now, you attacked 


’|"'5 Dr. Johnson's statement regarding an effective warning 
k. 6 ^ and, in particular, that 95 percent of the people 

•should see !bt least once over a three-week period; 


correct? 


Jl critiqued his statement that we need 


to do that 


iat 1 s not a statement about what an 


11 effective 


Ing is. That was his statement of what 


additional 


Nanisms or efforts should have to be 


;undej 



'f\he tobacco industry to fulfill its 


that be a bad way to convey 


l*fl 1 inf ormat io: 


would be new to Californians? 
^M&r^. ; MYLES : Objection; vague and ambiguous, 


IB ""assumes fa< 


bt in evidence, calls for speculation. 


SHERIDAN: It's also compound. 


IILES: Join. 


THE WITNESS: Just starting off with the 


iword "new,” Dr. Johnson never established that there 


was any new information to convey with his repetitive 


24 . messages . 


MR. BROOKEY: Q. Well, let’s assume there 


is, because I think we're established from your 





aration there's no evidence that, for instance, 

■ v- — ' n 

forniana know that the-{Estate of California Snows 

• • : .. .1 * ■ 
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my responsibilities as an expert. Your expert never 


documented in a scientific manner the validity of his 


own proposal. Given that there’s no documentation 


there, it’s not my task to provide scientific evidence 
to support that. He just pulled this out of the air. 
And without scientific support, there's no need for me 


to go any luptl^er. 


PiK. 'BROOKEY: Q. And you pulled out of the 

n r" 

hir, as sor|ggj| who is not an expert in the 
requirementjr.of Prop 65, that there is no need for the 
cigarette indhsgtry to augment current efforts with an 


dditional 


c education campaign; correct? 


IILES: That’s argumentative. 



YLES: Misstates his testimony, 


isstates tl 



cument, the declaration. 


ITNESS: My intent is -- 


|&EL*^ V MILES: -Hang on a second. 

you read the question back, please 


!>rh read. ) 


IhERIDAN: Further objection to the 


ent you're implying that Dr. Johnson has any 


xpertise in Prop 65. She doesn't. 


THE WITNESS: My intent in my declaration 


was.never to provide legal ruling on anything with 
respect to Proposition 65, only to make comments! with 
respect to assessments with respect to hazard ~ 


^communication systems and effective warnings. ^ 


MR. BROOKEY: . Q. All right - Have yo*u ever 

-j, - • - ■ ■ ^ 
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offered any expert opinion that a warning of a ■ 
hazardous risk should be provided by a manufacturer of 



a product? 




; . A. Yes. 

, . Q. When? 

t ' 

A. I don’t know the dates, but some of the 
bases involVe d r isks from pesticides, the importance 
Sf protective equipment when playing softball. 





.electrical 


-industry o: 
^additional 






jstablish a| 
riskiness oj 


ds and other risks. 


S 'you ever advocated that the cigarette 
tobacco industry should be given any 
IMlngs with regard to the risks posed by 


r book I advocate that the government 
.onal rating system for the comparative 
jarettes and that the cigarettes be 




ermitted td-prpvide that information, which they are 


-- n it 
‘ .2( 


:-.w ±r~. 


|not now alii 
.interpreted 
^their produ 



to do because that would be 
health-related claim on behalf'-of 


Q. And by "comparative risk," you mean if you 
smoke a Marlboro, you won't die as quickly as if you 
3moked a Camel? 

m 

MR. MILES: Argumentative. 

MS. MYLES: Objection; assumes facts not in 


.-evidence. 




THE WITNESS: I weuld want the government 




bor,develop a meaningful risk rating scheme which 



■t 

1 ; 
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presumably would capture the health consequences of 
smoking. 

MR. BROOKEY: Q. Do you think that 
.^cigarette companies are doing enough to warn people 
about the dangers of secondhand smoke? 

MR. KAPLAN: Vague, overbroad, 
hfrs..MYLES : Vague and ambiguous. 


fUndertaken y 
California,| 
. where the tl 


pmpar< 


Ifrom other 


iverpercept 


n HE WITNESS: I think they've certainly 

V ^ 

^y^mendous effort in the state of 


p you would have to judge enough by 

lb 1 s risk perceptions is and how do they 

§e scientific assessments of the risk. 

iVe no evidence that the public 

gthe risk. In fact, the evidence I have 

^xts suggests that there's dramatic 

*pf the risks ’of environmental tobacco 



smokt*. 


^are doing 




3R00KEY: Q. So that is a yes, they 

1 to warn people? 

I know that there's no -- I know of 


§s*ho failure in their efforts. 

^ Q. Do you think they're being forced to do too 
Ulrich to warn people? 

MS. MYLES: Objection; vague and ambiguous. 
MR. MILES: It'S vague. 


THE WITNESS: Too much from what 


standpoint? 


MR. BROOKEY: Q. 


an economic 
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killing them through ETS, I'll remove the forced and 


make it broader 


MR. MILES: I’m going to move to strike 


your comment. It’s argumentative and not true. 


MR. BRCOKEY: Q. Is it your position. 


Dr„ Viscusi, that all of the. efforts that the t-obacco 


industry says H t has engaged in within the state of 


onomic standopint? 


ILES: Assumes facts the way the 


estion is 


tPLAN: Vague as to what is required 



standpoint 



ILES: Join. 


Itness: I don't know about the legal 


sues, but * in., ferms of communicating the risks as -« 
cney've beefe^^umented in the scientific literature, 


1 think the 


forts have certainly gone beyond the 


rail of dutj 


I terms of the extent of the warnings, 


dnich I regard as one of the most massive public 


information campaigns I've ever seen. 


^ MR. BROOKEY: Q. So relative to the risk 

actually posed by ETS, your position would be that the 


tobacco industry has overwarned? 


MR. MILES: Assumes facts. 



THE WITNESS: I, didn’t say overwarned* 

j **; ■ ...si.. ' . ^ - "• «• 

fu'vS said they’ve undertaken .this massive campaij&n. 


& Associates (619) 544-8344 
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That's different than saying, let's say, distributing 
160,000 signs instead of 60,000 signs is overwarning. 

MR. BROOKEY: Q. Would you like to see 
|Prop 65 repealed? 

MS. MYLES: objection; not reasonably 
calculated to lead to the discovery of admissible 


evidence. 


^he WITNESS: I actuallv haven't given it 


#hiuch thoua ]a£ll J So I’d want to evaluate what effect it 


had. It's 
about safe| 
fit. So: 
ioftMaw! 


(bust about cigarette warnings. -It’s 
|king water was allegedly in the title 
Iwant to see all the different aspects 
Iwhat effects they had. 

IBROOKEY: Q, "'Would you like to see 


1FCLAA repea 


i that's out 


‘"KAPLAN: Same objection. 

'I 

WITNESS: Th:'^ is a warning system 

fe. I think the federal government is a 


^.proper veniJiPllilr thinking about risks posed by 

^nationally ^^^eted consumer products. And if this is 

^ . 

ifthe judgment that Congress made, I’m happy to go along 


dwith it. 


MR. BROOKEY: Q. Have you ever undertaken 


any efforts to lobby Congress with respect to a 
possible repeal of FCLAA? 


What about with a possible amendment! of 


52312 7107 

















jP^tians & Associates (619) 544-8344 | ? , V 

*. •sf. ,'■■■■ ' -> ■■" . '= . ’ 

. industtvd pcdrn ents. ucsf. ed u/docs/nfgl ( 


52312 7108 








W. Kip Viscusi, Ph.D. 9-22-99 



52312 











W. Kip Viscusi, Ph,D. 9-22-99 


MS. MYLES: Same objections as before. 

MR. MILES: Join. 

MS. SHERIDAN: Compound, complex. 

\ .. 

^ THE WITNESS: It is asking for a legal 

■judgment as well. And I don't think you can assess, 
'•even from a warning standpoint, ignoring legal 
^judgments, effective a warning system is relative 


'’to what you^should be doing unless you say somethinn 

r:.^ 


mahout how 


smoke gives! 


tuation t? 


obacco comr 


on't know ^ 
arvard pen! 
unds may b| 


ie risk is. 

t one whiff of environmental tobacco 
rybody cancer, it's a lot different 
If there's a very low probability, 

: a different warning system in those 
istances . 

&ROOKEY: Q. Do you own stock in any 


p shares of Vanguard Mutual Furd. I 
rthey do with my money. And I have 
Imoney. But apart from what mutual 
I don’t personally own stock. So no 


ridividual shares of companies. 

• Q. Does anyone in your immediate family 'own 
tock in any tobacco company? 

A. Not that I know of. « 

Q. Is the amount of money you were paid in 
connection with this litigation contingent, in any way 

on the content of the testimony you give? 

. . j 

MS. SHERIDAN: _Lack of foundation. He's 
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see it. 

So we're asserting an objection to your 
using this or incorporating the text of it into any of 
your questions. 

MS. FOE: And I'll join the objection to 
the extent that the privilege has not been previously 
waived by fciaaett. 


behalf of 


behalf of 


HtfS. MYLES: And I join the objection on 
feELhip Morris . 

SHERIDAN: I join the objection on 

iPPHi & Williamson. 


been marked 


*'■ MYLES: Just to be entirely clear, our 

obje jfij on -l|^msed on privilege and work product and 
j o f e tofesd 

IIISllllMILES: Exactly. 

KAPLAN: I'll join also. 

w.v.v.vAv.v.srt 

P uple of questions. Has this document 
an exhibit? 

INIPNbROOKEY: Yes, it has. 

hPWkaplan: Okay, we need to do one of 

two things, then, either unmark it as an exhibit or we 
would request that the transcript be sealed until we 
an either adjudicate the issue, because otherwise 
you've got a document inappropriately about which 
there's a privilege being asserted, you’re unable to 
indicate what the exact source of the document iWas. I 
been informed that my -client has in the pdkt 
averted the privilege over "this document. j 


ML 


BHKgrg 


SufiIS 
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A 


y «?;= 


Questions. We can assess each one individually. 


There may be questions that you're entitled to ask. 


you know, for example, which potentially would show 


at he's seen the document and formed a basis for his 


opinion. And if that's the case, then we may have to 


reassess our privilege position. 



BROOKEY: Right. 


MILES: On the other hand, without 


^.hat, the pi 


,ege would apply and we're asserting 


JROOKEY: I understand. That was a 


Stinction?* 


Is trying to make between asking 

{ 

*the content versus asking foundation 


instance -- 


iilLES: You can’t. We’re just going to 


lave to tak 



m question by question. 


lj!5U™^RCOKEY: Q. Okay. 4»r. viscusi, if 


r ou look at 


letter, you’ll see the line addressed 


.o a number 


People, Messrs. Ramm, et cetera. Do 


•#ou see that 


MR. MILES: Hang on a second. Can we' have 


■ia agreement, which may save some time here which 


you'.re paying for, obviously, and complaining about. 


that we don't have to state our objection to your use 


of the document before every question? 


r.. MR. BROOKEY: we-Uy I think we need tp 

m. Tg -•-■■■ "• ■ V; f 

■"c larify, because I think I clearly'am entitledask 


> I think we need ti 


■ r Vail , Gftjhstians & Associates (619) 544-8344 - , 

■ .• •' T -h w. 
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foundational questions as to whether he knows who any 


of these individuals are. 


MR. MILES: Okay. But here's what I'm 


oncenied about. You can ask him whether he 


recognizes names without incorporating your 
^question -- the document into your question. 



ROOKEY: All right. 


. MILES: If you do that, I think we 


■stiight f aciln. 


the process. I'm objecting to your 


ncorporatii; 


fiy reference to this document into any 


of your que 


s. And if you are going to make me 


make that o! 


t i«ill 


.ion prior to each question, I will. 



some time. There's a way to avoid my 


here. 


levating f 



ROOKEY: Yeah. I think it might be 


ver substance, but I'll give it a try. 


I would also like go ahead. 


thought y 


re -- 


ROOKEY: Do you have more to add? 


lYLES: I have one thing to add. I 


ould like an agreement, if we can reach one, that 


here will be no contention by plaintiffs that 


owing -- that because this document has been shown 


to this witness in this deposition, there’s been.some 


sort of waiver. We object -- to the extent that would 


be an argument, we object to it. 


I would like to be able to agree to that. 




e I think that's how we-should proceed. It 
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ji 


So he’s going to be giving you a list of 
names. Disregard what the source may be for his 
obtaining that list of names. Do you understand? 

THE WITNESS: Yes. 

MR. BROOKEY: Q. And the same question 
with regard to Mr. Yesmin, Y-e-s-m-i-n. 

A. \E ,*a* never heard of that person before. 


A. 

Q. 

A. bBLJsame answer. I've never heard of that 

person. ^ 

Q. Wald? 

A. 1 1 know Mr. Wald either. 

i^j. Mr. Weld, other than Bill Weld? 

# 1 1 know Mr . Weld. 

Q. ^^^^right. What about Mr. Krash, 

^K-r-a-s-h, name Abe? 

■ A. never heard of Mr. Krash. 

j q. familiar with a document called the 

^Royal CollelpIpNbport ? 

r A. fSlNfliat? usually Royal College reports are 

$bn certain things. 

^ Q. All right. On the risk to health posed by 

^to bacco smoke. 

A. I don’t know. 

Q. Are you familiar with a P.oyal College 
report with regard to the risk to health posed by 
..smoking? ^ * 

y ■ * A. I don't know if this is the same as the 


Sr Mr. Austern? 


Q. 

^K-r-a-s-h, 

A. 

4 Q* 


..Royal Col lei 

f i 
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British doctors' study or not. So I've never -- I 
don't recall seeing anything called Royal College 
report, but I may have seen it under a different name 
or as a journal article. 

Q. what is the British doctors' study? 

A. Well, there's study -- there’s a study of 


the risks 



^cigarettes to British doctors. 


indu| 


’hen was that study conducted? 
3gg n * t know the exact dates, 
^^it been conducted by 19 64? 
iNrt It’s more recent than that. 


ou have any knowledge of the tobacco 
ledge of the risks of cigarette smoking 


YLES: Objection; vague and ambiguous. 




overbroad. 



MILES : Join. 

lliiS^WTTNESS : I don’t know what the .tobacco 


industry w#^ 
would have B 


linking then, so I wouldn't so-I 
to know what was going on inside 


their heads. 


MR. BROOKEY: Q. Are you familiar with the 


name Gary Steiner? 


David Berle? 


Q. Are you aware that- the tobacco industry 
the position in 1964, prior to eontmissioni^g any 
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automatically joined in by all counsel, or do you want 


to allow us to do that? 


MR. BROOKEY: No, I do want to allow you to 
?do that. My comment earlier was with regard to the 


'Objection as to the introduction in evidence or 


’questioning in general of the document itself, and I 


^wanted to ifteJjygysure that each of you independently was 
asserting ^privilege. But as individual objections. 


ftome one, 


IYLES: We may want to continue .the 


stipuiatioi 


least with regard to Philip Morris, 


^■RJR, Brown 


.liamson and Lorillard. I don't-know 


what 



>hes to do in that regard. 


u want to join all our objections 


automatical 


sr do you want to object independently? 


iROOKEY : 


Gee, you guys never ask 


iggett to in anything these days. 

I would be happy to join you. 


i&ROOKEY: All right. I think there was 


question 


mg. Can we read it back. 


THE WITNESS 


I think it was just a repeat 


f the question, but let's hear it again. 


(Record read.) 


THE WITNESS: I still have no awareness 


that they took such positions before 1964. So that's 


your claim that they did that. When you say I have no 


•awareness, you're saying I have no -awareness oflsome 

.*• ... : V 

‘fact-, and I'm not aware that;.this is a fact tha& I’m. 

v;. 
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supposed to be aware of. 

MR. BROOKEY: Q. Well, the document..marked 

%as Exhibit 81 specifically indicates as the industry 

Js! ' * 

.^position that the risk of health is overestimated; 


correct? 


MR. MILES: Hang on a second. 

clearly disclosing the content of 


"•he document ap^this point and asking him to 
1 ncbrpnrati ^jd-. into his testimony one way or the 


Mother. 


:learly invading the privilege that 


we're as sent me here. 


jiYLES: We're just going to instruct 


ito answer. 


^awareness i ! 


Pjust tryin 



IILES: I think you know what his 

L what his testimony is. Now you're 
)ut the document into the record, which 


yks iuapprodrTahp. 


: P^^BROOKEY: I think I must have 

^misunderstop^^ir earlier conversation. 

& “First of all, I'm not sure if an expert 

witness can be instructed not to answer in the same 
way that a client or witness represented by counsel 
il&S n be; but assuming that's the case, I thought we 
indicated earlier that I needed to ask every question 
I wanted to about this document to preserve my right 
to bring a motion to compel answers to specific 


• qfuastions. 

I 


MR. MILES: Weli/ my proposal for yqfe was 
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-or 









.1 that you do your best to ask about the subject matter, 
2 which you’ve been doing up until now, without 

^3 \ disclosing the content of the document. So that to 

f ) 

W*.v« #the extent it was not necessary for you to disclose 
P'5 j it, you could see that and we could all see that. 

^~6 What you’re doing now is that he's t.old you 

Llfdthat he doesf^yg have any knowledge about the industry 
1 a^&.positi on or contentions at that time as it relates to 


9 Twhether th« 
p^ware of ri 
11 think his t 
l# sw tave knowh 


14 real 


lyou've tak 
Ithe docume: 


sub lic had been overwarned or was overly 
Puffin 19 64 or before. I don’t think -- I 
rcHnony is pretty clear that he doesn't 
jiPjjon that. 

iat s you've done now is you've gone back to 
li^e doesn't have that knowledge, but 
W|d put into your question the content of 
^which I think really does require us to 



^instruct hihtrdmat to answer or to ste*p the deposition 


lrtto seek a tH 


active order. 

‘i/hat I would propose that you do is ask 


2 $§gpahy other guestdons that relate to the general subject 
2W^matter that you think is raised by this document and 
2^^explore that without incorporating the text of the 
2§tL^document, which is -- to the extent you can, and then 


24 ’ at that point move to the document if you feel 
25. compelled to do that, at which point we will assess 
26 whether we have to instruct him or whether we have to 
fPS&P-the deposition to seek; p .protective order to keep 
you from doing what we think' is inappropriate. 
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MR. 3ROOKEY: Well, I -■ 


MR. MILES: So I think you're entitled to 


ask him whether he has any knowledge as to what 


sit ion the industry took in 19 64. You've done that 


without referring to the document, and that's fine. 


But to the extent you're now taking the substance of 


the document^ 


^putting it into your question, it's 


not fine as We see it. 

k r~ ■! 


^OOKEY: Okay. What I'm talking 


»out -- and.: 


In't -- I don't want to be unduly 


formalistic, 


lordinarily in a motion to compel 


wers to d 


answer? 



tion questions, you put the exact 


e questions and instructions before the 


urt rules on those questions and 


st ruct ions 


think real 



^not on a broad category, which is why 


q preserve my right to bring a motion 


compel ean&wm*^ to questions concerning - the 


>cuments I 


'to get the questions out. 


eLES: I understand' that. 


, MrrffioOKEY: I’m happy if you want to have 

i 

k go through, and I don't have that much more 


to ask that don't get into the content, and 


it so we can all agree, which may be in your all 


interest, to not have this out in a record at all that 


I don't need to ask specific questions but a motion to 


compel, we can maybe pick one as an exemplar, can be 


JjrouBht that, if granted, would allow me the right to 


re further into the contents of the documents 
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MR. MILES: Well, I would propose that you 
ask all of the questions that you have that do not 

require incorporation into the.question of any-of the 

\ :V 

ite?ct of this document. And then at that point, if you 
.want to make a record of your need to rely on this 
document, you do what you feel you have to do. And we 
.will then a& G.ids e either to instruct him on the 



'individual Questions or to stop the deposition, seek a 


9 protective | 






, i 7 . ■ 



It his doc urn 

? 

IJhasn't see: 







’U 




et's get everything else done so that 
eft to be done is to fight over this 
hr use of it.' I predict that if, yon -- 
ny subject matter that you can ask him 
n answer you without any reference to 
f you try to do that, because he 
document so far as we-can tell, he 
desn ■ t knc^*^-ny of the people in it, he doesn't know 
what they' r|sM#i king about, and so ail you're -- it 
^seems to can explore the subject matter without 

^having to ilfPlft the privilege that applies and is 
Raised by this document. 

MR. BROOKEY: Q. Dr. Viscusi — 

MR. MILES: I predict that Judge Prager 
will see it the same' way as I do if you force ua to go 
to f :him to seek relief'. 

v MS. MYLES: So you’re going to withdraw the 

...pending question as to which." there was an instruction? 




MR. BROOKEY:"' 1 NO :"> I ‘ think I'll Stahfron 


1 ■ 


TP*” 
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1 So I'm not sure what you mean. I don't 

2 place all the phone calls if it's a telephone 

3 interview survey, and I don't bring each individual 
person into a room to show them different warning 

ipr 

5 . labels, but that's not what I call running the ‘'survey 









^V.‘ 
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questions along this line numerous times earlier 
today, Brian.. 

THE WITNESS: 1 don't like the helpful 
\ - 0 
i aspect. What do you mean by "helpful"? 

MR. BROOKEY: Q. Well, for instance, you 

i ■- 

? don't want a question to be phrased so ambiguously 
1 that you clii v! t i aiake sense of the answer because 


there's soJffe ambiguity; correct? 

^ ft 

f A. LiSEpja nds on what you want to do with the 


question. 


questions we ask as warmup questions 


ell -- 

o the question. 


J^riiJi 1 j3uistians & Associates (619) 544-8344 is 

■ - jt, - - • ' • '»*■ ’ •' y.r' ’ Pk 

^ .,kj. • • • a 
















W. Kip Viscusi, Ph.D. 9-22-99 


surveys, period. 


MR. BROOKEY: Q. So, for instance, would 


you ask a question like: Are you aware that 


^environmental tobacco smoke causes cancer? Would that 


she a valid question? 


MS. MYLES: Objection; vague and ambiguous. 



ITNESS: Valid for what? That's not 


the type o5' question I’ve ever asked, 


3ROOKEY: Q. Okay. Why not ? 


overbroad. 



YLES: Objection,* vague and ambiguous, 


7ITNESS: The questions I've asked have 


focu sed!: on , ^T rst, what have you heard and, second, to 


rat# ^ 


n an objective risk scale. 


:he tobaccc 


^BROOKEY: Q. To your knowledge, has 

fgstry ever asked any consultant or firm 


o' turn ove^*™i?»d survey results to the tobacm© 


ndustry sop 


e results could be destroyed? 


PLAN: Asked and answered. 


[ILES: Assumes facts. 


THE WITNESS: Could you repeat the 


U'estion? 


MR. BROOKEY: Can you read it back, please. 


(Record read. 


THE WITNESS: To the best of my knowledge, 


P^sl 


r - ' 

unethical? 

r~T -■■ .. 


MR. BROOKEY: Q. -t*Would 'such a request be 
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. 1 that we thought was too big the way we posed it. 

*2 We've written that up, and now we're framing it 

differently to see if the response is sensitive to the 
way the question is framed. 

MR. BROOKEY: Q. Now, if I were to serve a 
subpoena to get information regarding that survey 
question afjti L.EB A told you "Quick, destroy all records 


before yourfiave to comply with that subpoena, " would 


ou comply| 




publish it 


| that request? 

0MILES: Calls for speculation. 

^MYLES: Assumes facts not in evidence. 

^WITNESS: Gives EPA the control over 

Sat they don't have. The agreement is 
^dertake a survey, we have the right to 
gbuc any prior clearance from EPA. 


Q. And do you have a similar 


^agreement wi4-A x the tobacco industry? 

A. |ii§g#a.greement I have is that once I gee the 


data, that 
want, to pi 


'•e the right to do with it whatever I 
i whatever I want from it. 


Q. And would you want to publish anything that 
^was adverse to the tobacco industry if that's what 
lyour data established? 

A. I'll pub 

MS. MYLES: Vague and ambiguous, overbroad, 
assumes facts not in evidence. 






Vail 


MS. SHERIDAN: Calls for speculation. 

w ■ 

THE witness: i'll publish whatever ;^s 
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suggested by the data that is academically 
interesting. 

MR. BROCKEY: Q. Would it be academically 
interesting if your data showed that the reality was 
different from what the tobacco industry would like it 


to be? 


MYLES: Objection.; vague and ambiguous. 


calls for Speculation, lacks foundation. 


community 
|hinks. S 
knowffl||ge. 


the tobacc^ 




I KAPLAN: Incomplete hypothetical. 

I 

I WITNESS: I don't think the academic 

| about what the tobacco industry 

I , , 

*s whether it's a contribution to new 


BROOKEY: Q. Do you care about what 

.ustry thinks? 

MILES: vague, incomplete, calls for 


speculae 

flSSIl^SHERIDAN: Lacks relevance. 

KAPLAN: Overbroad. 

PffifNwiTNESS: I don't even know what> they 

think. I mean, I don't even know who the tobacco 
industry is. The people in the room? Is it, you 
^now, CEOs who -- I don't even know what's going 
through their heads. 

MR. BROOKEY: Q.* All right. Have you ever 

been convicted of a felony, Dr. Viscusi? 

. .. A. No. .. - . ‘ - 

u- • MR. BROOKEY: - I think i'm finished, £ 
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MS. MYLES: I would like to consult briefly 

before we go off -- before we conclude, but I also 
would like to request that this deposition, to the 
extent that Mr. Kaplan's request hasn't been 
implemented by agreement, that the transcript of this 
deposition be placed under seal until the privilege 


issue is res 


id with respect to Exhibit 81 and at 


least one cfues^ion you incorporated in the contents of 
he documerkyadd subsequent questions you seem to be 


at least r< 
question. 
solved, \ 


id subsequent questions you seem to be 
ling to the document in forming your 
fegain, it's just until the issue is 
■like to have -- I'd like to have it 


place 


mderTseal on behalf of Philip Morris 


about that, 
and we 'll < 



like to cor 


§|tAPLAN: Why don't you let us chat 

l|re ' s probably one or two other things, 
& back and let you know. 

-^BROOKEY: Can you release th®' witness? 

%YLES: No, no, because I have -- I'd 

^ for 30 seconds with -- but. -- with 


respect to ^something that would require the witness's 


presence. 


MR. MILES: Your meter is stopped for now, 


ough. Is that what you're worried about? 

(Recess taken.) 

(Ms. Sheridan and the witness not present.; 
MR. KAPLAN: We can go back on the record. 

■ ,.-1 It’s about 2 0 minutes after. 6:00 in the 

evening. The record can reflect that Dr. Viscusi has 


^-^iristians & Associates (619) 544-8344 


i nd u strydoct^g ents: ucs^'.-e.d u/docs/nfg I q|)0 1 
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left the deposition. 

Counsel have conferred off the record, and 
defendants will withdraw their request that the 
exhibit which has been attached to this transcript as 
Exhibit 81 cause the transcript to be sealed. We will 
withdraw that request based on Mr. Brookey’s 
representadlbn^hat he obtained the document off of an 


Internet site. 

r:. 


preserved t 
privilege, 
tand by tl 
tranlS3.pt 



to Mr. Bro 


fees, althc 


l|lefendants believe that they have 
Objection related to attorney-client 
If product, and joint defense and will 
^assertions, but not require that the 
scaled. 

Viscusi also requested that we indicate 


*that for purposes of payment of the 
‘"he testified for certainly more than an 


additional beyond the check that was provided, 


he’s more tjlill^happy to accept a check for one - 
^additional of his fee, which is $500. 

IIIMbrookeY: Yeah, I believe so. 

ft 

;f ' I should say I disagree with the 

^characterization that he testified for more than the 

|||nount he was paid for, but it's not a significant 
issue, so we'll take care of getting his additional 
fee without' waiving the right to challenge the 
appropriateness or reasonableness of any portion of 
t&e fee he charged today. 

• > ,n . U - 1 

,^. 1 ,,/ And I think; sinc^the witness is gonfe and 
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his counsel is gone, we can't enter into a stipulation 
governing the transcript. 

MR. MILES: The transcript -- I think we 
can agree that we'll handle"it the same way we handled 
Johnson -- or Sanders. Excuse me. Not Johnson. 

MR. BROOKEY: Okay. I guess we should 
leave on tfevrscord that that's subject to 


disagreement, and if the witness's counsel disagrees 


for any red 


ask her toil 


will ad 



SMILES: Yeah. If she disagrees, we can 

lw, but I think it's fairly safe that 
4o what she agreed to two days ago. 
^BROOKEY: All right. 

^KAPLAN: We’re done. Thank you. 

I^reupon, the deposition was adjourned at 



,.0 p .m . ) 


'■= -- 0 O 0 -- 


foregoing 


lolare under penalty of perjury that the 
!ue and correct. Subscribed at 


, California, this 
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the foregoing deposition was by me duly sworn to tell 
the truth, the whole truth, and nothing but the truth 
in the within-entitled cause; 

That said deposition was taken down in 
shorthandya^ me, a disinterested person, at the time 
lerein stated, and that the testimony of 
:ness was thereafter reduced to 
by computer, under my direction and 
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September 24, 1999 

W. Kip Viscusi, Ph.D. 

c/o Stephanie A. Sheridan, Attorney At Law 

Sedgwick, Detert, Moran & Arnold 

One Embarcadero Center, 16th Floor 

San Francisco, California 94111-3765 

In Re: Tobacco Cases II ' 

Dear Dr. Viscusi: 

Please be advised that the original transcript of your 
deposition taken September 22, 1999 in the 
above-entitled matter is available for reading and 
signing^'original transcript will be held at the 
offices|g#IPirail, Christians & Associates, 550 We3t C 
Street, ^ui-be 1440, San Diego, CA 92101 
(619) 5 ^4^&o^ 4, for thirty (30) days in accordance 
with CailiiMhia Code of Civil Procedure Section 


2025 (g)' 
v{ 


p*f 


days following this notice the 
it, either in person or by a signed 
to the deposition officer, may 
the form or the substance of the 
to any question, and may either 
~6vh the transcript of the deposition by r 
Lng it, or refuse to approve the 
:ipt by not signing it." 


If you 
may wis 
are not 
tr anscr 
convenient 

Thank y<j 

Sincere] 




presented by counsel in this matter, you 
sk your attorney how to proceed. If you 
sented by counsel and wish to review your 
lease contact our office for a mutually 
pointment to review your deposition.’' 

your cooperation in this matter. 


irs 


Ana M. Dub, RMR, CRR, CSR No. 7445 

cc: Original transcript 

Brian K. Brookey, Attorney at Law 
Mark N. Todzo, Attorney at Law 
Kristin Linsley Myles," Attorney at Law 
Stephanie A. Sheridan, Attorney at Law 
Michele B. Corash, Attorney at Law 
Susan E, Foe, Attorney at Law 
Donald F. Miles, Attorney At Law 
Bradley P. Kaplan, Attorney At Law 
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1, W. Kip Viscusi, declare: 

1. All matters contained in this declaration are true of my own knowledge. If called 
as an expert witness, I could and would testify regarding the matters contained therein. 

Professional Background 

% 2. I am the John F. Cogan, Jr. Professor of Law and Economics and the Director of 

^ie Program on Empirical Legal Studies at Harvard Law School. I have also been a chaired 
professor at Duke University, a full professor at Northwestern University, and a visiting 
||professor at the University of Chicago. 

3. I hold irf^tegrees from Harvard University, including: A.B. in economics {summa 
fCappa), M.P.P. in public policy, A.M. in economics, and Ph.D. in 
e awards for best undergraduate thesis and best graduate dissertation 


jndmics, I rece 


gicertai 



)0 articles, whe 
tides have receive 
5. My pof? 

IS jj. .Carter Administr^ 

| 

Stability, which 

k 

53|#ecently complete 



m economics. 

4. My researpITkas focused primarily on individual and societal responses to risk and 
the effects of risk communication. I have published 17 books and over 
of these publications have been peer reviewed. These books and 
jUmerous awards. 

/olvement in risk and regulatory matters has been extensive. In the 
^was Deputy Director of the President’s Council on Wage and Price 
sponsible for White House oversight of ail major new regulations. 1 
|n years of service fthe term limit) on the EPA Science Advisory 
£oard. In 1994 I was a consultant to EPA on public smoking restrictions. I have also done 
^f^ork on risk-related issues for agencies throughout the Federal government. 

psass 6. My professional activities have involved substantial involvement with the peer 
review process and the application of scientific norms in evaluating research, including that 
dealing with smoking. I currently hold ten editorial positions, including serving on the 

editorial boards of two of the most prestigious economics journals, the American Economic 

3SSSI' " " - ■ S" -- ' «*•: ■ ■ 

■Review and the Review of Economics M/ta .Statistics ., I am. also the Founding Editor of the 

• n . 

of Risk and Uncertainty , which ifvthe leading interdisc ip linai^Jo.umal focusing on 

'.-WT ■ ' r -1 ' ' ‘ % 
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individual and societal responses to risk. 

7. These professional activities have involved considerable work specifically on 
hazard warnings and risk communication generally. Three of my books and many of my 
articles deal exclusively with hazard warnings and informational regulations. Most of my 

j| vvork for EPA, which has supported my research continuously since 1983, has focused on the 
of hazard warning criteria to provide guidance to the EPA. My recent risk 
^Information paper, which was prepared under a grant from EPA, received the 1999 Royal 
j^Pcojiomic Society Prize. In 1982 I was asked by the Secretary of Labor and the U.S. Office 

to settle the dispute between OSHA and OMB over the proposed 
cation regulation, which had been appealed to then Vice President 
report in support of the proposal reached the White House, the 
. In 1988 I testified before the U.S. Senate on proposed alcoholic 
Iso testified as a hazard warnings expert in California Proposition 65 
as an Associate Reporter on hazard warnings issues for the American 
project. Finally, my hazard warnings work has included consulting 
gs now used on nationally marketed consumer products. 
iteria for Evaluating Risk Communication Efforts 

8. Risk communication serves as an intermediate policy mechanism when direct 




Management 
IfjSHA hazard c< 
ush. The day after 
regulation was a 
erage wamin, 
tigatio|j^3 hav#"ge; 
aw fftSSHIe 
n the design of 




^regulation or a 
-informational re. 



be monitored. 


1*T 
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ban is not warranted or feasible. The promotion of choice through 
^ins is an attractive feature that avoids unnecessary' inefficiencies. 
^Informational efforts recognize that there may be heterogeneity in preferences (e.g., people’s 
willingness to wear rubber gloves or the enjoyment derived from smoking) or heterogeneity in 
^kiness (e.g., the degree of ventilation in a smoker’s home or the presence of sensitive 
populations such as children). See Viscusi and Magat, Learning About Risk (Harvard 
University Press, 1987), Magat and Viscusi, Informational Approaches to Regulation (MIT 
Press, 1992), and Viscusi, Smoking: Making the Risky Decision (Oxford University Press, 
ljJ92). Informational regulations also are effective in decentralized Situations where behavior 

Lu * t- 
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9. The policy objective of informational policies such as Proposition 65, is informed 

rational choice. These choices can pertain with respect to discrete choices of jobs and risky 
activities or the choice of individual precautions within these activities. See the American 
Law Institute, Enterprise Responsibility for Personal Injury (Philadelphia: America Law 
institute, 1991). The objective of informed choice differs from Professor Johnson's stated 

J 

objective of modifying behavior. Moreover, informed choice is not the same as generating 
fiiblic alarm or increasing risk beliefs. The policy objective is to have individuals develop 
^curate perception? of the risks so as to have an informed basis for their decisions, which 
rriay or may not illitive risky behaviors. Informational efforts are not necessary if risk 
beliefs are already^<§^iate. 

gg; 10. The ref^||fie point for assessing the welfare consequences is to assess the 
benefits and costsPto aSparties. Precautions often are costly (see Viscusi and Magat (1987) 
and Magat and Vpi -^^1992)), and fully protective behavior may not be efficient. In the 
$&>nm^ji$|l tobacco smoke, the costs of smoking restrictions include the welfare 

L 

ss to the smokefl'TKemselves, where the economic value of this loss may be substantial, 
ee Viscusi, “Seccti^^^d Smoke: Facts and Fantasy,” Regulation, 1995. 

11. Judgrmlff’of the efficacy of hazard warnings efforts is not an arbitrary exercise 
1 phased merely on Cqpj^ptnre. As in the case of other scientific evidence, there is an established 

ientific Uteratui|i§8|^4e efficacy of risk communication policies. These scientific studies 
e in professionJIf^tii reviewed journals and books and can provide a valid scientific basis 
'or risk communication rather than relying on conjecture, as does Professor Johnson. The 
cientific evidence consists of controlled experiments and natural experiments that take into 
3 j} «B#ount the multiplicity of factors that may affect risk behavior. Such controls are necessary 
to avoid imputing causality to risk information in contexts where multiple influences are at 
work, as Professor Johnson does when he imputes declines in drug use to specific drug 
information campaigns. 

12. The appropriate standpoint for evaluation is the entire hazard communication 

«■ * f'l 

system, including all pertinent sources of information. See the American Law Institute (1991) 

- 3 - t 
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and Vjscusi, Reforming Products Liability (Harvard University Press, 199 lj. it is not 
appropriate to isolate a particular source of information such as a hazard warning or a media 
campaign. What is of consequence is the entire set of information available to the individual 
and whether it leads to accurate risk beliefs. 

Effective warnings are those that provide new information in a convincing manner. 
The information must be new in the sense of altering risk beliefs toward a more accurate risk 
beliefs. Thus, risk perception probabilities are altered in the direction of the true probabilities. 
To be convincing, risk information must be credible and have informational content. The 
extent of info national content and the risk probabilities implied can, in some cases, be 
estimated See, for example, Viscusi and O’Connor, “Adaptive Responses to 


Chemical Labe 


re Workers Bayesian Decision Makers?” American Economic Review, 


1984; Viscusi, Motional Risk Policy (Oxford University press, 1998); Viscusi and Magat 


1987k and Ms 


jd Viscusi (1992); Viscusi and Magat, “Bayesian Decisions with 


Ambifpiiis BeffS| Aversion," Journal of Risk and Uncertainty, 1992, Thus, these criteria are 


based on scientific evidence and empirical evaluations of warnings. 


13, A cor 


to this new information principle is that, warnings that do not have 


new informatic|na^content will not serve a constructive role. Warnings that serve as 


reminders com 
campaign citet 


will not alter risk beliefs or behavior. The “buckle up for safety” 


campaign cite<P^pPtofessor Johnson as being effective is in fact a model of an ineffective 
campaign becJHf^ its failure to provide new information. Information campaigns can 
work, but they can also fail. In addition to the studies cited above, see Adler and Pittle, 
“Cajolery or Command: Are Education Campaigns an Adequate Substitute for Regulation? ’ 
Yale Journal on Regulation, 1984. 

14. Hazard warnings policies can create potential dangers as well as benefits. In 
addition to distorting risk beliefs, there are two classic problems with overwaming. First, 
there is the danger of label clutter for apy particular warning. People can process reliably 
&>fily 4-5 pieces of information from any given warning. Second, tfere is the danger of 

irfFormation overload across products &d activities.' If every minoj|hezard merits a warning, 

vT ; / ‘ r- 4 - • *’ 
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then consumers will be inundated with warnings. Excessive warnings will impede people’s 
ability to draw distinctions between what is risky and what is not. In addition, alarmist 
warnings that distort the assessment of a particular risk, raising the risk belief above the true 

risk level, have several adverse effects. First, people may be overly deterred from that risky 

\ 

activity. Second, by claiming that a minor risk is truly consequential, such alarmist policies 
may lead people to believe truly important risks are also only minor because alarmist 


ussemi 



^isousi^l987) 


S3* 


amings have distorted relative risk comparisons. Third, alarmist warnings undermine the 
'SiJ^Credibility of waririq^s policy generally. The implication of these findings for environmental 

bacco smoke isRnat alarmist warnings to change behavior should not be our goal. Rather 

..... ^ 

e should seek %g£g$|tain whether there is appropriate risk awareness. See Magat and 

usi and Magat (1992). 

Smoking Risk Information 

iderable public information about smoking that has been 
edia. Since the 1950s the number of smoking related articles appearing 
Reader’s Dieist hasIrisen each decade. The total Lexis article counts for cigarettes, 
moking, and toba^^have each risen from levels such as 3,000 in the 1980s to over 14,000 
fTpmnually by the |glq„l|^0s. 

16. Thisil^Esased publicity regarding smoking has been fostered by governmental 
moking efforts. ftffP*?64 and on an annual basis beginning in 1967 the U.S. Surgeon General 

Jhas issued reportsFcIPtlie hazards of smoking, including involuntary smoking through 

i 

environmental tobacco smoke. OSHA and EPA have also launched proposed initiatives 

i _ 

pertaining to environmental tobacco smoke, where these efforts also create public awareness. 

Viscusi, Smoking: Making the Risky Decision (1992). The state of California has 
undertaken informational policies discussed below as well as a ban of smoking in restaurants 
and bars, which was front page news throughout California. Moreover, 79% of Californians 
were aware that there was less smoking after a 1995 law prohibited smoking in work areas 
other than bars/tavems. See The Gallup ^Organization, “A Survey ofCalifomia’s Law For a 


m 




Srno kefree Workplace (AB 13); Attitudes after the First Year of Implementation,” March 
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17. National warnings requirements affect the labels required on cigarettes and 


cigarette advertising available to the general public. See 15 U.S.C. §§ 1331-1341 (1982). 
Beginning in 1965 these warnings stated: “Caution: Cigarette Smoking May Be Hazardous to 

lYour Health,” and in 1969 the required warning became: “Warning: The Surgeon General Has 

^ * 

Determined That Cigarette Smoking Is Dangerous to Your Health.” Congress mandated a 

11 

series of four rotating warnings beginning in 1984 to warn of the risks of “Smoking” in three 
| Jof the warnings ! Mcy|pgarette Smoke” in a fourth label. Government regulations also 
; ^severely limit th| hea|th claims that can be made on behalf of cigarettes, thus ensuring that 
ithe salient healt|migiiage be to convey that the product is hazardous. 

| 18. As of the settlement of the state attorneys general suits, there is now a 

prohibition on advertising except in adult facilities and publications. This agreement 

.also pr^^des fop^^antial industry funding of anti-tobacco education efforts as well as over 
'$20Q^bfnfoh to |fl|4(^participating states for policies including anti-smoking campaigns. The 
^dominant adver^^^^ealth message will clearly be that cigarette smoke is dangerous. 

I . 19. Undi^jldifornia Proposition 65 warning signs were posted in locations where 

| smoking was permitted beginning no later than April 1, 1989. These signs were in 
restaurants, bar#^6f£ide smoking lounges, and in other public areas. The text of the 
i warnings was: ^^fSlNTNG: This Facility Permits Smoking, and Tobacco Smoke Is Known 
l to the State of California to Cause Cancer” and “WARNING: This Area Contains Chemicals 
? Known to the State Of California to Cause Cancer, Birth Defects or Other Reproductive 
§ Harm.” Thousands of these warning signs were posted throughout the state of California. 

* : §ee Richard C. Paddock, “Nonsmoker Warning Signs Due Up Saturday,” L.A. Times, March 
31, 1989, pp. 3 and 26, which is attached hereto as Exhibit 1. In addition, the warnings 
IfWguage of Proposition 65 contains language that conveys a much higher risk than is in fact 
pre sent. For empirical evidence, see Vi§cusi, “Predicting the Effects of Food Cancer 
Warnings on Consumers,” Food Drug Cosmetic law Review , 1988, and Magat and Viscusi 

-Thus, the warning was widely Available and conveyed & ve£y strong message. 

• Tt ; - 6 - ' " I 






.also prj 


i dominant adver^ 
k ■ 19. Unde 


; restaurants, bars 
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, 1' 20. Although the smoking ban in restaurants and bars led to the removal of the 

2 warnings in some locations, the fact that environmental tobacco smoke is viewed by the state 

3 of California as being hazardous enough to warrant such a ban in itself provides an 

4 informational signal to people. Awareness of the ban on smoking in bars is almost universal 
*/ "' 5 Vnong bar patrons, as 98% have heard of the California law prohibiting smoking in bars. 

Moreover, 71% of nonsmokers approve strongly or approve somewhat of the ban. The ban 
s front page news so there was wider awareness as well. See Field Research Corporation, 

p% Survey of California Bar Patrons About Smoking Policies and Smoke-Free Bars,” March 
^998, Tables 7 


21. The 5 


nedia and in set 


10 y 21. The ^^^|f California has undertaken vigorous anti-smoking campaigns in the 
A ginedia and in sch$tfe§jfeginning in 1988 with the passage of Proposition 99, which taxes 
12 cigarettes and usfef%iile funds for anti-smoking efforts. The U.S. CDC has ranked the 
If* phbgram inCa 1 ifoSJjis being among the most effective of any state. These efforts have 


^clude#^nmu$% programs, school programs, statewide media campaigns, and grants for 
§|obapco control ^xojeel^. Many publications and videos are made available through schools, 
^lealth agencies, corb ^phnitv groups, and other organizations, such as the American Lung 
■Association and |fe"American Heart Association. These materials are often targeted at 


specific audienc 



*, videos in Spanish, Korean, and Cantonese). See California 
J ^Department of h^^l^ervices. Tobacco Control Section, Catalog of Tobacco Education 
p ^Materials, Sprin^Stfffhner 1998. Also see Tobacco Education Clearinghouse of California 
P “7999, Catalog of Tobacco Cessation Materials. I have also reviewed videos of the television 


. - - ^ %ds both in English and Spanish as well as the radio spots, all of which convey strong anti- 

- ri . - 

tiihoking and/or anti-ETS messages, and have received national attention. See California 
• , 24 Center for Health Improvement, “California’s Anti-Tobacco Strategy,” and California 

25 Department of Health Services and California Department of Education Toward a Tobacco 

26 Free: California, December 1990, April 1992, February 1993, and 1997 reports. As indicated 

HJJBgL';- ii ■ v ; -v* v t Tf 

th the 1992 report, these efforts have inyj&lved schools, public health departments, physicians, 

ffi-’ .y r 2$’ voluntary agencies, dental health professionals, health care institution!, the media, employers, 

-C* tw* !f T. ' : jy : ii " • , 
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and grant recipients. Aiso see California Department of Health Services. California Tobacco 
Education Project Directory, 1997-1998 edition and 1998-1999 edition, and the California 
Department of Health Services Agency/project Index for a summary of the dozens of anti¬ 
tobacco efforts targeted at a wide range of age groups, nationalities, and communities. 

i 22. Education of youths with respect to the hazards of tobacco smoke has occurred 

¥ 

through the general media coverage as well as textbook materials used in schools as well as 
through teacher presentations. These textbooks discuss the role of cigarette smoke generally 

A 

as well as the ri^ks vO|f E TS. For example, the “Tobacco” chapter in the text used in 
California writteft by Ted Tsumura, Health and Safety for You (McGraw-Hill, 1987), p. 263, 

.tvO if 'VWW'- § 
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|tates: “Passive 

from a burning 


many of the s; 


:.pompoi 

"smoke. 


smoke is the smg 
or pipe. Sidestre; 


Jashtray. The si4 
; |cnown to cause | 
ssmoke than in nf 


il^ghtary) smoking occurs when a nonsmoker unwillingly inhales smoke 
h#te, cigar, or pipe. In a smoky environment, the nonsmoker breathes 
Particles in tobacco smoke that a smoker inhales. The chemical 


filled surroundings come from two sources—mainstream and sidestream 

smoke is the smoke inhaled then exhaled by the smoker. Sidestream 

If 

m. goes directly into the air from the burning end of a cigarette, cigar, 

moke can be seen, for example, when a cigarette is burning in an 

■4 

^ smoke is not filtered in any way. Many substances, including those 
^ are therefore found in much higher concentrations in sidestream 
lam smoke.” 





Similarly’ the J Tobacco” chapter in Health (Prentice-Hall, 1997) has an extensive 
discussion of passive smoking, including the following summary statistics (p 480): 

“Sidestream Smoke: The Grim Statistics 

I 

^ © As many as 3,000 lung cancer deaths annually are caused by sidestream smoke. 

© The concentration of carbon monoxide is 2.5 times higher in sidestream smoke 
than it is in mainstream smoke. 

© Nonsmokers exposed to 20 or more cigarettes a day at home are twice as likely 

v ' • si 

Jj^jievelop lung cancer. 

© Nonsmokers married to heavy smokers are two to three times more likely to 
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develop lung cancer than those married to nonsmokers, 

© Up to one million existing cases of childhood asthma get worse each year due 
to passive smoking. 

© Passive smoking increases the risk of heart disorders, triggering 35,000 deaths a 


/ear. 




23. The public health community, stimulated in part by Proposition 99 grants, has 




disseminated brochures and pamphlets on environmental tobacco smoke. A summary of the 
Extensive effort s^y a large number of California health departments and health organizations 


kppears in Tobacco education Clearinghouse of California, Tobacco Education Resource 


W"" 




, A De scffpi& n of Projects Funded by the California Department of Health Services, 
992-1993 Bditi^^anfeng other sources. 

Smoking Risk Beliefs 

24. Smo^e^o^erestimate the risks to themselves of cigarettes. This result accords 
ith thefe*s$re general phenomenon that highly publicized risks are overestimated, 
onsmokers ovepiMate these risks even more. There is no evidence that the young 
underestimate the risiy>, as their risk beliefs are as high or higher than adults. Minorities and 
;he less well eduflWilso have risk perceptions as high or higher than the white population 
|and those who hpLyenab re education. Each of these empirical results contradicts the 
uns upported ass&f|pg|by Professor Johnson about minorities and people with less education. 
j^J^For example, iniPWi national survey, respondents assessed the premature mortality risk due 
smoking as .54 if they were high school dropouts, .50 if they had a high school diploma, 
%nd .50 if they had at least a college degree. Similarly, whites had a perceived probability of 
of .50, and minorities had a perceived probability of .51. The risk overestimation 
results hold true for lung cancer risks, total mortality risks, and losses to life expectancy. See 
Viscusi, Smoking (1992), Viscusi, "Do Smokers Underestimate Risks?" Journal of Political 
Economy 1990; Viscusi, "Age Variations in Risk Perceptions and Smoking Decisions," Review 
ofttconomics and Statistics, 1991; Viscusi, "Constructive Risk Regulation," Duke Law 


r 


JdUmal, 1998; 1997 Audits and Surveys^orldwide smoking survey! and 1998 Roper Starch 
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I 60 percent of all respondents favored a complete ban on smoking in all 


polls in 1978 
airplanes, but b| 

public places. £^§1 vlscusi. Smoking. More recent evidence in a 1995 California Field Poll 
found that 86% of all respondents believed that work sites should be smoke-free and 85 
percent preferred smoke-free restaurants. By 1995, 86.9% of nonsmokers believed that ETS 
Ngused lung cancer, and 95,4% believed. that ETS harmed the healthjof babies and children. 


SB? 


. T. 

the California Department of Health-Services Tobacco Control 


, "What 


Massachusetts smoking survey. To the best of my knowledge, these are the only surveys that 
provide valid quantitative assessments of risk beliefs that permit one to ascertain whether 
people underestimate or overestimate the risk. 

Similar evidence is available for minorities in California. "In 1993, more than 
5 |hree quarters of California children were protected from ETS exposure in the home. Rates of 
protection were particularly high for Hispanic, black, and Asian youth." See UCSD Cancer 
Prevention and Control Program, A Report to the California Department of Health Services, 
Tobacco Use in IGalifomia: Regional vs State Level Changes, 1990-1993 Contra Costa 
County, 1994, pl%2. Since Professor Johnson suggests that minorities are more likely to be 

«= f-; 

oused in settinggJ&adang t0 ETS exposures, these lower exposure rates are presumably 
eflective of protection and risk beliefs. 

2|TkPthe extent that anti-smoking efforts have equated environmental tobacco 
Smoke |q|[ ; smol^^^riJks, there would be no distinctions made and people would also tend to 
-estimal^^istan,^^ risks of environmental tobacco smoke (ETS), far in excess of what 
s] I scientific evidence suggests, as these studies fail to show a statistically significant iung cancer 
.risk at the conventional 95 percent confidence level. 

2&7Public awareness of ETS risks has been rising over time. National Gallup 

”;.v.-aw.v, < v ^ 

only 43% of respondents favored banning smoking on commercial 


28 


jifomians Believe about Tobacco SmSke," June 1996. Also See California Department of 

[ ifij&lth Services Tobacco Control Sectioji, "What Californians Beliey.e About Environmental 

^fpbacco Smoke," August 1995. The Gp.ilup-Stanfor4rUSC report found; "In 1996, 

community awareness of the dangers of ETS remained extremely high with 89% of adults and 
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97% of 10 '-grade youth believing that breathing secondhand smoke is bad for your health" 

(p. 43). Moreover, the report concludes: "The public is transferring lessons learned about 
exposure to secondhand smoke to smoking policies in their homes and cars." (p. 50). See 
Final Report: Independent Evaluation of the California Tobacco Control Prevention and 
Education Program: Wave/Data, J996-1997 by the Gallup Organization, Stanford University, 
and U.S.C. for the State of California Department of Health Services Tobacco Control 
Section, 1999. 

2T>. .In proposition 65 the California voters declared their right to be "informed 
about exposures to chemicals that cause cancer, birth defects, or other reproductive harm." 
vailable evidei|sg ^^ cates that there is almost universal risk awareness about the reported 
of tobacco sHi^^and ETS to nonsmokers. Thus, Calfomians have been informed about 
ETS. To the people are not "informed," it is that they may overestimate the actual 

rfsk levei.....Ther gu^pfi need for the cigarette industry to augment current efforts with an 
s fP s additioffl[^ubli(|^^uc^tion campaign. 

2 $. Prof essor Johnson’s policy proposal of warnings messages to reach 95% of 
Californians at le asi^ times every four weeks is without scientific foundation. His 


iconcluding pro posed remedy is completely arbitrary and is not based on documentation of 
i informational inadequacies or the efficacy of this proposal in remedying such inadequacies. 

2p^p^f there has been public controversy regarding the magnitude of ETS 
risks, then the pufjfioHvill not ignore these hazards. Disagreements between different expert 
organizations about the size of the risk will lead the public to place the greatest weight on the 
high risk assessment, or the worst case scenario. See Viscusi, "Alarmist Decisions with 
vergent Risk Information," The Economic Journal (1997). 

30. Additional warnings would serve no constructive role. There is broad 
understanding of the hazards of cigarette smoke, and Californians in’particular have been 
inundated with anti-tobacco and ETS messages. Redundant warnings that do not provide new 

| information not only serve no constructive role but clutter the inforrtiational space, distracting 

... .. .: . ’ . , . 

people's attention from the hazard communication efforts that have a more constructive 


'W 
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I declare under penalty of peijury under the laws of the State of California that 
the foregoing is true and correct and that this declaration was executed on this 14th day of 

September, 1999, at Cambridge, MA 

\ 
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second* hand tobacco- smoke can, 
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. However,*' 
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. 4 “We are printing signs by the. - - Proposition 65, which wasover^day for each-ease of an illegal ~pidHoatoya 
thousands and shining them off to wbefraingly approved by the voi? ~7 r exposure. And,' under the rafts* ” s*!*® 3 « « 
our members all over the state,” ’ersln 1388, was primarily intended^. live** "bounty hunte^* provisdpa, .‘^wpo^cw 


'toiels'Uuougbout 
result of Proposition 65. the anil*- 
toxics initiative. 

The notices, which will be posted 
near the entrances of establish¬ 
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smoking 1* allowed, are believe) to 
be the lint government-required 
health warnings to alert the public 
to the hazards of breathing second* 
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• said Jo Linda Thompson, a spokes* 
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to ensure that'CallfonUans can^anymember of!hepubliccanning:, - 

dri nk water feat • Is . free, from^ an actio n attfrinn Ybiatftvn nLthc- 


contamination by toxic chemfcala.*? law end receive a portion of «qj 
and mailing all week long.” 1 ~ However, the* Wtla^ve waa fines ihatarelevfeA 

State Health and Welfare Un- ■ ten broadly enough to cover a wMs’jj^vV In the case of tobacco snwIcMMr 
deweereiary Thomas E Warriaer, --range of other siUiaUoa* In which/;- means that act!-smoking activist* 
who is overseeing the inspleraenta- t people -are exposed to hazardous--'? will have « powerful new tool to 

ton of Proposition 65, Mid he [■ substances.-:- *—Id 

expects broad compliance from J Under the law, businesses that;;.' public's.exposure to 
restaurants, hotels and businesses . have 10 or more employees must-'/ smoke—and persuade people to 
that allow smoking on their prem- provide, “clear and reasonable”-: step smoking. 

Ises. Some firms, he said, may warnings If they expose anyone^ '.'Warnings like Odi educate pro- 
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HEjADLll^:: NONSMOKER WARNINGS DUB UP SATURDAY 

By RICHARD cJ^ADDOCK, Timas Staff Writer 
4£ 1 ^SACRAMENTO ^ ^ 

iBands of signs warding nonsmokers that second-hand tobacco smoke can 
mcer will bec^Sl^lipearing Saturday in restaurants, bars and hotels 




throughout the state 

Jtices, whiOj! 
Wprkplacbs where smokin 
govJilent-r^»ed 


tel 


bx 


iry 





esult of Proposition 65, the anti-toxics initiative. 

be posted near the entrances of establishments and 
allowed, are believed to be the first 
| warnings to alert the public to the hazards of 


tate-approved placards will read: "Warning: This Facility Permits 
emol&L&eg and Tobacco iSiikiiils Known to the State of California to Cause Cancer.” 


re printing 



s .by the thousands and shipping them off to our members 


all ^var the state, " • said’ Jo Linda Thompson, a spokeswoman for the California 


Assn. "He*ve b^en printing and mailing all week long." 

Health and ^effa^e Undersecretary Thomas E. Warriner, who is overseeing 
jngl&ment&tion o^pfos It ion 65, said he expects broad compliance from 
nts, hotels andbusinesses that allow smoking on their premises. Some 
he said, may prohibit smoking altogether as a way of avoiding the 

requirement. 

ompany might decide now is a good time to go nonsmoking," Warriner said. 

ition 6S, which was overwhelmingly approved by the voters in 1986, was 
intended to ensure that Californians can drink water that is free from 
Contamination by toxic chemicals. However, the initiative was written broadly 
enough to cover a wide range of other situations in which people are exposed to 
• hazardous substances. 

Under the law, businesses that have 10 or more employees must provide "clear 
^-And rea sonab le" warnings if they expose anyone, including their own employees, 

. - leant risk" from chemiials ktf&wn to cause - cancer or‘tfirth defects. 

• *: - t 

that violates the law can b<* fined as much as $2,5C£b a .day for each 
'Tajjje *0 fiilegal exposure« And, under ^he initiative's "bount^hunter" 


*r 

* 
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Provision, any member of the public can bring an action alleging 3 violation of 

: law and receive a portion of any fines that are levied* 

In .the case of tobacco smoke, this means that anti-smoking activists «m 
have a powerful new tool to use in their efforts to reduce the public's exposure 
to^ second-hand smoke — and persuade people to stop smoking. 


j^Waimings like this educate people that, there is a health risk and create an 
^centl^e to restaurants and other establishments to provide people with a 


injcenti^e to restaurants and other establishments to provide people with a 

environment," said Jim Shultz, a spokesman for Consumers Union, which 
taqpported the initiative. "Even if people won't stop smoking for their own 

they may think twice when they realize it's affecting their children and 
.tlwAr loved ones. " 


wait n.i 


lofclces will be-<*j[imsilar to those already posted in bars, restaurants and 
Stores vurniint ^ Ni alcoholic beverages can cause birth defects — a 
that also is Required under Proposition 65. 



"We^are especiallybag&SMa^rned about people who work in offices where smoking 
%|Swed.because they ace exposed to second-hand smoke eight hours a day," 


«a|^!®8$pert Simmons 
smoke may be a short 
health risk." 



£ 


non^^lsrs f. 
a i$IPiimark r< 
smoking" c*® 


; American Lung Assn. "For customers in restaurants, 
venience, but for workers, it is a real significant 


^erable attention has been focused on the health risk 
mco smoke. In 1986, Surgeon Gen. C. Everett Koop issued 
on 11 medical studies, that concluded that "involuntary 
soccer in nonsmokers. 


■JV’ - '^g^pril 1, 1988, t||WP|George Deukmejian, acting on the advice of his 

advisory pan^L, officially listed tobacco smoke as a carcinogenic 
covered by^^roggsition 65. Now, one year later under the law, the 
:*Wari£ing requirement of thd initiative will take effect. 

KjpV i ^UvAV.VV,\, s 

?»**£«>*•' ^t0r . j 

!'!•'. pisBSjiuaa smokers ves .already receive federally required health warnings 

" L. , . £>n gatskages of cigarettes, no Proposition 65 warning is required for them- 



responsibility 


the signs rests with employers. 



TL *ItT s up to the businesses to provide their own signs and to be sure they are 

^hynjjpin highly visible areas," Simmons said. 

- ; fel|Viness groups are trying to help their clients meet the requirements by 

i 'pro^K^.rvg signs. 

S', Bill Howe, a spokesman for the California Hotel-Motel Assn., said his 

L organization has notified its members of the law and has sent out more than 
3,000 of the 10-inch-square signs. 

Thompson, the restaurant association spokeswoman, said her organization is 
pending out more than 11,000 signs to its members. 


I3ut,_3the problem is, we can only senl’out two signs to each.^tiember. Some of 
our clients, like Taco Bell or McDonald *§>, need thousands of si^jfhs and will have 
jp p^int; .bb®!* own," she said. ' 

r' ■ "**-■ -y* 
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Thompson added that many restaurants may not receive the notices in time to 

post them by Saturday, and other industry spokesmen agreed that many smaller 
establishments that do not belong to trade groups may be slower to learn about 
the law and post the required notices. 

^sJan at ten-Brown of the Los Angeles County district attorney's office said 

SUich buBinoBsos will be given time to comply. 


spShe said that during the next few months, her office will send notices to 
re and give them about two weeks to post signs. 

one warning i^s all they get," she said. 

? writer Cinoeg^Manoaon in Los Angeles contributed to this story. 
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Secondhand Smoke 

Facts and Fantasy 


\W. Kip Viscusi is the George G. Allen Professor of Economics at Duke University. 


: regulation of public smoking has become an increasingly prominent policy issue. 

1 public and priv at&jn stitutions have instituted policies to restrict public smoking. 

ie nave banned ^Itf&lsmoking altogether. At a governmental level, the Occupational 
jSglety and Health Administration (OSHA) has proposed banning all public smoking in 
theAVorkplace, except'for Smoking in lounges that meet highly restrictive requirements, 
jently the U.S. En'^roilmentai Protection Agency (EPA) also issued a report in 
'port of legislatio^a|jping all public smoking. 

The debate over t; 
jt«s Cite the heal 
xaihple, the propose' 

ttes|ihd a he;. 

e tax 

are nottaigeted me 

acco smoke (E 


arettes has intensified as well. Advocates of higher cigarette 
DSts inflicted by smokers on the rest of society. In 1994, for 
Clinton health care plan included a tax of 990 per pack of 
Mfe bill from the House Education and Labor Committee would 
2.00 a pack. Unlike smoking restrictions of various kinds, taxes 
ns for addressing societal costs associated with environmental 
pposed to reducing smoking more generally. 








invoking restrictions arpsa sensible and appropriate policy tool for limiting exposure to 
ifagarette smoke. ^Eieyer, that does not mean that all public smoking should be 
j^bapned. The key p ahc v is sues are how broad such public smoking restrictions should be 
who should have the Responsibility for setting the restrictions. As with all regulatory 
icies, the overa 1 kbgtssfits to society from such efforts should exceed the costs they 
erate. 


the percentage MA^Sgmokers in society has risen, the expectations of nonsmokers 
h respect to anti-smoklng policies have steadily risen. Consider the following Gallup 
^ 1 results. In 1978 only 43 percent of all respondents believed that smoking on 
commercial airplanes should be banned completely: Similarly, in 1977 only 16 percent 
respondents believed that smoking in public places should be banned. By 1987 the 
ction of respondents supporting a complete ban on smoking in all public places had 
ja to 55 percent, and in 1988 it reached 60 percent. Within the course of only a decade 
ere was dramatic surge in the strength of public support for smoking restrictions. 

The presence of ETS is a classic externality problem. Smokers derive pleasure from their 
smoking activity, but it gives rise to a side effect that is. undesirable for those exposed to 

the smoke. Clearly, we can restrict smoking activity, but doing so will decrease the 

"'"Vof smokers. How should we think about regulating.smoking, an^what is the 
Tate extent of the regulation? T 
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Fcjr many years nonsmokers viewed ETS as a smelly annoyance. Recently the stakes 
have been raised as opponents of smoking have begun to characterize ETS'as a threat to 
individual health. The health dimension has changed the terms of the debate, greatly 
increasing the moral authority that nonsmokers are bringing to bear. It is therefore useful 
to inquire whether ETS is in fact a major threat to the health of nonsmokers. 


iU- 


'5i.-V •- 


Cancer researchers generally note that the body is resilient in the presence of some 
Y" carcinogens. One whiff of ETS is proportionately less likely to be risky than massive and 
sustained exposures. Government agencies such as the EPA and OSHA have not made 
■ %5$|S&h distinctions, focusing instead on linear dose-response relationships. It is 
. nevertheless instructive to assess the extent of the risks that the agencies have estimated, 
be noted at the outset that the consensus among economic researchers, 
including the Congressional Research Service, is that the state of science With respect to 
is too uncertaip to warrant estimation of the health consequences. 



There are two classfPoThfealth hazards that have been linked to ETS: lung cancer and 
le^t disease. Mostjpf th^public discussion has focused on the lung cancer estimates, 
whereas the heart disease estimates are both more speculative and much larger in 
odknitude. Let us <^8siir each of these in turn. 




The EPA’s assessmenrpf the lung cancer risks was based on a review of 11 studies of 
family members exjSBfecno ETS. Only one of the 11 studies indicated statistically 
significant effects a|g£l|Si$|) percent confidence level, and in some cases the influences 
.w e rifiri the"wrong yd%ecjtion. Such statistically significant results can occur on a 
^tilldom balire^Rathif^^ih dismissing the linkages as not well established, the EPA 
Averaged tllilinpliqilfns of the studies to obtain a risk estimate. OSHA reviewed the 
same se£ri£«t*idies aadapplicd different weights to derive a somewhat lower risk 
iseStimate. ■ i 






itr> 




y-Thp scientific studie&j^&d for the EPA and OSHA risk assessments in no way adjusted 
the changing cbpEtei; of the cigarettes between the time of exposure and the current 
^p^iod, when tar ley.eisJqcigarettes are much reduced. In addition, studies of household 
^wfmbets, as in all existing ETS studies, involve individuals exposed to much greater 

3 centrations andllhii^ef durations of cigarette smoke than in public smoking contexts. 

: difference is p articular ly important if there is a no-risk threshold or nonlinear dose- 
pp*fi$ponse relationship"- * 


: sMore fundamentally, the studies failed to include the usual kind of detailed multivariate 
is^ontrols that are the norm in economic analysis. Smokers who choose to live in polluted 
f areas or who are married to other smokers will tend to incur nonsmoking risks correlated 
;fawfth ETS because of a difference in risk-taking propensities. For example, my past 
#?H^earch with Joni Hersch of the University of Wyoming has established that cigarette 
smokers and those who do not wear seatbelts are much more willing to work at 
hazardous jobs. A higher cancer risk for family members of smokers would be consistent 
With that type of pattern. 


In terms of an overall cancer estimate, the EPA estimates that each year ^200 people die 
from ETS exposures. Overall, 1,694 deaths are caused by exposures outside of the home. 
In the OSHA estimates of the risk levels, the total number of ETS deaths outside the 
^ome fanges from a lower bound of444 to an upper bound of 1,150. Foaising solely on 
■ the Workplace, the OSHA ETS risk range is from 171 to 880 lung-cancefjdeaths per year. 
Neither estimate is discounted or adjusted for the duration of life at risk. | 





*The-estimates of heart disease costs associated with ETS are considerably higher. The 
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. EPA estimates that 8,760 to 17.520 heart disease deaths per year are attributable to ETS. 

The estimates are based on a single study in the literature, a study that is replete with 

caveats’made by the author, such as the following: "While the lung-cancer risk among 
never-smokers exposed to ETS is well established, a possible risk of heart disease due to 
.h ETS is more controversial. ... There are many risk factors for heart disease, and it is 
difficult to control well for all of them. . .. A number of assumptions are involved in 
l t . estimating the disease mortality due to ETS, adding an unfortunate level of uncertainty." 

pv Perhaps the most important deficiency of the EPA and OSHA estimates is that the risk 
f estimates for heart disease induced by ETS are implausibly large relative to the lung 
, ‘ A^^hcer risks for ETS, and given the direct estimates of the heart disease risk and other 
.••••••• risks to the smokers themselves. Personal characteristics, which are likelyto be 

pi§sj§S^related with risk and the social status of smokers, were omitted from the analysis. 








i the Risks Sig; 



Irifustifying its regja frjjgg i initiative with respect to public smoking in the workplace, 

HA maintains tfratrnl obligated by its enabling legislation and related court 
isions to regulat^iMyHsignificant" risks. OSHA concludes that the lung cancer risks 
tie, which are the^blfrar established of the ETS risks, are significant, and consequently 
merit regulation. Sihce OCHA’s interpretation of its regulatory mandate differs from the 
’ economic pre§^ipibn that agencies should take a balanced view and pursue 
ations that are :in.jogjety’s overall best interest, recognizing both benefits and costs, 
instru£t)yf to eirammt this risk-based rationale more closely. 

ignificance of the effects, 10 of the 11 studies cited to justify 
te a statistically significant linkage. But is the magnitude of 
ough perhaps not precisely established? In the 1980 OSHA 
American Petroleum Institute), the Supreme Court indicated 
from drinking chlorinated water would not be considered 
thousand risk from gasoline vapors would be significant. Are 





ermrorme stat: 
regulation fail ti 
effects substant 1 
&ttzene case ( AFL-< 
t a one in a billi * 
ificant, but a o 
fih risks from ETS bant? 




answer that que^ptgjpSHA to °k a lifetime risk perspective, and it is useful to apply 
t approach to th| Sjmreme Court’s view that a one in a billion risk from chlorinated 

. Iter would not bdlpfiilcant. The amount of water people drink per day from different 

^iiOurces ranges from 2.1 to 2.9 quarts. To be conservative, I will assume that people drink 
ggrie glasses of chlorinated water per day (that may come, for example, from sodas or 
other products). The individual who drinks nine glasses per day each year for 70 years 
^1 drink 229,950 glasses during his lifetime. If the risk per glass is one in a billion, as 
othesized by the Court, the lifetime risk is two in ten thousand. 

Now let us consider ETS. OSHA estimates that between 144 and 722 people will die 
from lung cancer each year because of ETS. If the 74 million nonsmoking American 
workers exposed to ETS are exposed over their entire 40-year employment expectancy, 
their lifetime risk ranges from one in ten thousand to four in ten thousand. Thus, the risk 
of drinking chlorinated water fails between the two bounds of the risk range estimated by 
OSHA for ETS. When translated into lifetime risks as opposed to risks from a particular 
exposure, so that both the ETS risks and the chlorinated water risks being discussed by 
the Court are in the same time dimension, we find that the risks are quitefromparable and 
are of (he same general magnitude. ; *•’ 

the' flawed scientific evidence i§tak$t at face value, the case for fanning 
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smoking in the workplace on risk-based grounds is not compelling. Quite simply, there 
are more important and fundamental threats to workers' liv es than ii I S. t hat does not 

mean that ETS should not be a matter of concern, but rather that one should take a 

balanced view and assess the overall merits of such regulation. 


The Role of Market Forces 




The.Jnarket will in fact respond to ETS as it does in the case of other environmental 
snities. After all, ETS is not the only aspect of the restaurant business that partakes of 
r a public goods character; others include the music that is played and the general 
pahkh|ance of the restaurant. If the restaurant is unpleasant, whether it be because the 
1 xmusic is too loud or the ETS is annoying to nonsmokers, the customers will go 
iere. Restaurants in turn will establish nonsmoking areas, since they have a 
iicial interest in keeping their nonsmoking customers. 

kind of phenomenon occurs in the workplace. If workers perceive their 

a _ r'T'r* - _ k _i * 11 j__ * . j _ . ...j* . i ■ jv i * 



exposures to ETS as 
exposures. Tb 
:§j$pjkers. Company 
instituting local srao' 
.expect such private ‘ 
>HA, since the 
restrictions 


rivate^sector re; 
make soiiluf^illrcisio 
hitorable attribut 
y assessed. AlthS 
matic bias is that 
tion of the bias 





ant or risky, they will demand compensating differentials for 
g costs will in turn raise the cost to the employer of hiring 
s may include the provision of smoking lounges or 
frictions in contexts where they are appropriate. One would 
to be more balanced than regulations such as those initiated 
nmaker has an incentive to reflect on the consequences of the 
r smokers and nonsmokers. 

ses to work, there must be information to enable the parties to 
ie extent that ETS has an unpleasant odor, this is a readily 
ver, the potential risks associated with smoking are less 
sk perceptions may not be perfect, the nature or the 
whole, people tend to overestimate the risk level. The 
equently the opposite of what would be needed to have a 


:et failure that \yaiian,ts government intervention. 


,y past research, 
cancer from si 
[reports that 
smoking 



shown that the average American adult assesses the risk of 
.fo be 0.43, far above die estimates based on the surgeon 
risk at between 0.05 and 0.10. Similarly, people overestimate 
ity risk level, which they believe to be 0.54. In contrast, 
ates based on the reports by the U.S. surgeon general peg that risk in the range of 
to 0.36. People assess life expectancy loss from smoking as 11.5 years, which also 
-ready exceeds the estimated life expectancy loss based on available scientific evidence. 


ETS risks are also likely to be overestimated because of the substantial publicity 
Iffeg ysfra ve received. The current public debate over smoking and ETS involves prominent 
officials from the EPA, OSHA, and the FDA. Most workers are aware of the ETS debate. 
Indeed, OSHA cites evidence indicating that "88 percent of nonsmokers are aware of the 
negative health consequences of ETS." The substantial publicity given to ETS issues 
may have led to exaggerated risk perceptions. The literature on the economics and 
psychology of risk perception clearly documents that highly publicized risks tend to be 
overestimated. The potential hazards of smoking are among the most highly publicized 
; apd Widely discussed risks in our society. Q 



iication from the standpoint of compensating differentials is thatl 
; to die risk of smoking may in fact oSexcessive. Rather than lea^ 
accommodation of the preferences of nonsmokers, an exaggerate 


je market 
lg to too little 
srceptiori of 
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the risk will lead to excessive restrictions on smoking in the workplace. Thus, it may be 
the case that the actions that have been undertaken are already too stringent from the 

standpoint of their overall social desirability. 

Restrictions on workplace smoking are already quite widespread. A 1991 survey of 
company smoking policies found that 85 percent of all firms had smoking policies. Of 
those policies, 34 percent were bans, and another 34 percent involved prohibition of 
smoking in all open work areas. Moreover, over 90 percent of nonmanufacturing 
establishments also had smoking policies. As one might expect, smoking policies are 
mdre common in larger establishments than in smaller enteiprises. There should be 
.economics of scale in providing smoking areas in larger work environments and also a 
'greater need to standardize smoking policies as opposed to letting the voluntary 
discussions of small workers’ groups address the appropriate smoking policy on a 
decentralized basis. 



Costs of Smoking 

5 S 


e teps the most ml 
of smoking. Srtj 
dollars per pack 
frequently make ref! 

I 


Irstood element of the smoking debate is the health insurance 
§ restriction advocates pegged this number at as high as one to 

f iout providing supporting evidence. Government agencies 
to additional insurance costs to justify restricting public 


insurance cost is mixed. If one assesses the insurance 


^P^ificati«^%om fil|king based on the assumption that smoking is a very risky and 
dangerdtsPii&dty, ^$i|e consequences involve much more than higher health 
sfm^irarice costs froih smg|ers being treated for illnesses. If substantial risks are indeed 

S ent, then smok^^^TOlity rates will be higher as well. The earlier deaths of smokers, 
are less likely opj^erage to live through their post-retirement years, will in fact 
r ide insurance sponge 

cost-per-pack figuresjshown in Table 1 (page 46) are based on the assumption that 
Pill adverse health c^^Stfiiences of smoking occur over a 20-year period, so that, for 
Wiample, smokers <j^naylie immediately upon lighting a cigarette. The estimates for 
ipGSJjker reasonable tirfie iiltbibutions are similar. For concreteness, I focus on the set of 
%i@dults Using a real discount rate of 3 percent. Overall, smokers impose higher medical- 
costs of 460 per pack; higher sick-leave costs of 10 per pack; greater life-insurance 
Vs^pSts of 110 per pack; additional costs due to fires of 20 per pack; and foregone Social 
^Security taxes on their earnings of 330 per pack. 


The cost-per-pack fig' 
Pffif adverse health dol 
P^dmple, smokers dk| : 
ipi&iiier reasonable time 
%§»$ults Using a real ^ 


iPHThowever, one counts the insurance costs associated with smoking, for symmetry one 
, sk-sfedqld also recognize the insurance benefits. Since smokers are estimated to die sooner, 
they will spend less time in nursing homes, and fewer will live long enough to collect 
their retirement pensions. As a result, smokers save society 200 per pack in. nursing- 
- home care and $1.00 per pack in terms of lower pension and Social Security costs. On 
>, balance, smokers save society 270 per pack from an insurance standpoint: This amount 
excludes the role of the taxes smokers pay, which average 530 per pack of cigarettes. 

K f Ifwenlso recognize the costs associated with secondhand smoke, then the calculus 
j becornes more even. Using the upper-bound EPA estimates of the ETS bddy counts in 
-T Conjunction with a figure of $5 million per life lost, ! have estimated that Jhe external 
■ - eC ^t^r pack of cigarettes is as high as 410 per pack. Since this amount is also below the 
5 - iSXwluhokers pay per pack, even the highesf estimate of the smoking ext&nalities that 
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has been put forth by any government agency fails to indicate that smoking is a losing 
^monetary proposition for society. 

The social desirability of smoking clearly hinges on much more than the insurance-cost 

tally. However, an accurate accounting of the insurance costs is essential to avoid 

distorting the legitimate issues associated with public policy toward smoking. 



a i 





Losses to Smokers 

« tally all of the public debate over smoking restrictions has focused on the costs 
e by nonsmokers. However, any restrictions will necessarily reduce the welfare of 
sniokers, who will have to forgo a consumption activity they enjoy. If smoking is banned 
id the workplace or Substantially limited, smokers will have fewer opportunities to 
Sllipke. If smokers a ra j iffife ated to a specific smoking area, their welfare will also be 
decreased, and theiilproductivity may be affected as well. 

MCOfWKV., ' » ' * 



.«,Qpsider first the m^^^ale of the lost consumers’ surplus (the difference between how 
s ^tiich Consumers pay for cigarettes and what they would be willing to pay) from the 
SidtSsIrease in demand^^^arettes that will result from limitations on workplace smoking. 

To estimate the amd*Ri|p|dhe consumers’ surplus for the market, the critical component 
$4$ the shape of the consumer demand curve. More specifically, what is the elasticity of 
^fehlpd, or the perc*l§ip|plChange in the quantity of the good purchased that will result 
■Juam* •un il^a cent ^elto ige in its price? 

>le 2 (pa pi st p|fl|nt| estimates of lost consumers’ surplus for five different 
Uicityesfmiates from -0.2 to -1.4. Most of the demand elasticities cluster in 

range of -0.4 to yAahd estimates for teenagers have pegged the elasticities at the 
b end of-1.4. Fo^^^m-ative purposes, I will focus on the demand elasticity of -0.4. 



.that demand elastibltyi'before the enactment of the OSHA regulations, consumers 
lild reap a surpldg"ofSS3 billion annually. In other words, smokers would be willing 
pay $53 billion cigarettes than they are actually charged. The loss in 

burners’ surplus%epends on the effect of the smoking restrictions on the level of 
eking. The estirrjsUepiii Table 2 pertain to three different scenarios in which 
frictions reduce ihelo tal consumption of cigarettes by 10 percent, 20 percent, and 30 
“cent, respectively.Rising on the midpoint of this range, after the smoking 
Ruction one has a consumers’ surplus of $34 billion, leading to a total consumers’ 

‘plus loss of $19 billion annually. For demand elasticities that indicate (ess 
ponsiveness to price, there will be a larger estimated consumers’ surplus loss, and for 
ihand elasticities indicating a greater responsiveness to price, there will be a smaller 
ifare loss. 


The second party that loses because of the decrease in smoking is the tobacco industry 
or, more specifically, the shareholders of those firms. Panel B of Table 2 reports a series 
of calculations that assume for simplicity’s sake that profits are proportional to sales. A 
20 percent reduction in cigarette consumption will lead to a loss in profits.of 
approximately $0.2 billion per year. That calculation excludes the lost profits to tobacco 
fanners and other groups whose economic well-being is dependent on the tobacco 
industry. 


i' the 1 : 
^ cons 


il component of the societal loss that3 have calculated pertains to’Jfre lost tax 
• from a reduction in smoking. If there is a 20 percent reduction iifjjcigarette 
ption, the total loss of tax revenues Will be $2.3 billion, with the loss being 
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roughly evenly split between federal and state governments. 

My calculations suggest that the effect of the-proposed regulation in reducing smoking in 
the workplace and smoking overall will be nontrivial. Moreover, the group with the 
greatest amount to lose will not be the tobacco industry, but rather the individual 
smokers who will suffer an annual welfare loss on the order of $11 billion. The group 
that will suffer the second greatest loss will be the recipients of the cigarette taxes. The 
federal and state tax loss will exceed the loss in profits to companies by a factor of 10. 
None of those effects of the proposed OSHA regulation were addressed in the regulatory 
impact analysis prepared by OSHA, 

i 

SHA’s neglect of the cost component of the regulation is even more extensive. OSHA 
imates the overall cost of eliminating ETS exposures as ranging from zero to $68 
lton. One might wonder how the agency could ban smoking in the workplace and 
naate restricted smoking areas meeting stringent ventilation requirements without 
sing any cx>stsrQSHyv’s strikingly low cost figures should serve as a red flag for 
one consideringjb^fihsonableness of the cost estimates. 


was able to 
moking areas. | 
g up appropri" 
fry, ranging ft' 
available at no cos 
;eated office spac 
H'ljountty has a 1 
t usF 






;u|h low numbers by neglecting the capital cost for creating 
fgh OSHA did recognize that there may be costs involved in 
tilation systems, it assumed that every workplace in the 
ber shops and greeting-card stores to large factories, had 
| that could be converted to smokers’ lounges. Iff effect, OSHA 
ee good in excess supply. The notion that every enterprise in 
e-foot room available at no cost to set aside for smokers is 


More thCiqlqgr air quality regulation, which includes restrictions other than 

*se pertaining tofrrcflas associated direct costs estimated by the agency to be $8.1 
ion annually. OSHA estimates that there will be cost savings of $15 billion 

firms annually frohrhnproving workplace air quality. In effect, OSHA claims that the 
julation is not oqfe^rno-Iose proposition for business, but will in fact be a source of 

increased profits. ^ 

Jf 

e might wonder bria^al merican entrepreneurs are so ignorant that they fail to 
ognize an opportunity to make almost two dollars for every dollar expended in 
{dementing smo^^^strictions. Such entrepreneurial shortcomings cannot be 
buted to mark%|gp8j-fections such as an alleged lack of worker information about 
;e risks of ETS, smcemfe cost savings OSHA projects yield productivity gains and other 
fects on firms’ profitability. If a regulation has positive net financial effects even if we 
not take into account any of the health benefits, then surely profit-seekers would jump 
the opportunity. The fact that firms have to be coerced into taking such measures is a 
;na! of the lack of internal consistency and plausibility of the cost estimates that have 
ff put forth. T 



W- 






Thinking about Smoking Restrictions 

The ariti-smoking fervor has led to the support of a variety of initiatives that would 
dramatically restrict public smoking. The linchpin of those efforts has been the estimated 
headtJnmpact of ETS on nonsmokers. However; the existence of health effects has led 
.many fiarticipants in the debate to lose sight bf the competing interests involved. 

Theedfsting scientific evidence is highly speculative. Existing studies foqus only on 

: • ■ . ' i ' " : .. ■ 9t " 
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exposure of other household members and fall to control adequately for household 
characteristics correlated with a smoking spouse that may lead to risks of Aung cancer 
and heart disease. What is needed is a rational assessment of the risks, ratRer than an 
advocacy perspective from either side. Instead of focusing on worst-case scenarios, we 
Should be seeking out the best available scientific evidence. Available scientific studies 
may not be conclusive, but that fact alone should not necessarily be a rationale for 
inaction. On the other hand, we should not be swayed by fragmentary evidence that is 
inconsistent with other, better-established relationships, such as the magnitude of the 
rijsks to smokers themselves. 

gj§l#gardless of which ETS risk estimates one employs, the ETS costs to society are 
"clearly not infinite. Indeed, if we calculate the costs of ETS as well as the other 
' rapce-related costs generated by smokers, cigarette smokers still pay their own way, 
given the taxes they pay for consuming the product. The financial merits of the case, 
sn after monetizing the ETS costs, in no way justify restrictions on public smoking. 


X is not to say 
esirable. Nonfi 
lity of smo 
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associated with se 
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orfie form of smoking regulation in particular contexts would not 
ciaj concerns are also relevant. However, when we examine the 
regulations, we should recognize the competing effects such 
f a substantial benefit to their welfare by having their smoking 
ses accrue to society in terms of foregone taxes. Companies 
ere are also direct oosts of restrictions, such as the expense 
e smoking areas and the possible productivity loss from 
r. 



cet is well equipped to deal with such tradeoffs by reflecting 
! compeiteficost^g&d benefits of restricting smoking. Indeed, most enterprises in the 
United Stateashave smoking-related policies. Provided that such efforts are not 

^rivaled by excessive reactions to publicity.associated with ETS, they will be well 

ided, I"' 1 


thegovemmen 
^ thought process th 

luld be for there to be 
since oissig 
Ire is a need for 
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mulgate sound regulations, it should follow the same kind of 
id be adopted in the market. Indeed, a useful starting point 
assessment of which situations the market will not deal with 
e there is no need for government intervention. -jin any event, 
d balance in recognition of the welfare consequences of 
nly for nonsmokers but for smokers and society at large. 
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ME-IORAJTOUM 



Messrs. Run, Hetsko, Hut, Russell, smith, 
Ye strain and AuStarr. 

CONSUMER SURVEY 


eon suggested to us by experts In the field . 
nd eossnuniaatioiu — Professor Gary Steirier 
lty of Chicago Graduate School of Business, 
and ProtfeaicSr^ David Berio of the Department of communications, 


Mlchlg 




University -- that strong support for the 
ion that labeling and warnings In advert laessents 
s^ary might be developed through a public bpinloti 
Such'a survey would attempt to establish six basic 

gWNMKOKsV r * 


there is greater public awareness of the charges 
than there is of numerous other important 

a very high percentage of the American public 
are risks to health Involved in habitual 


smoking of cigarettes; 


3. That the risk to health is overestimated (accepting 
as a basis for comparison the .statistics in the Surgeon General 
report and the Royal College report)i 

4. That there la substantially greater public awareness 
of the possible risks of cigarette smoking than there is of 
such other health issues as the eholestoroi question, drinking 
and obesity^ 
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5 . That persona who do not Jciow of the health Issues 
probably would not be reached by warnings in any event; 

fi. Jfafetegi &vTtislng does not nave u much to do with 
the soni acceptability of smoking as do numerous other personal 





rectors. 

Committee considered this proposal at its 
ton on «ay 7, 1963. and authorized a survey 
We requested Professor Steiner to formulate 
ight be used. A draft questionnaire prepared 
Steiner has been thoroughly revised with a view 
nfornatlcn on the above Hated propositions 
without r adAiM extraneous, issues. It is the opinion of 
professors B^J-c and Steiner that the survey is lively to 
establiahffchestt propositions. 

XX lrofe|sors Berio and Steiner are correct in predicting 
that the UNHINm will be favorable, it Is possible that this 
infonaatipi^^^ild be of significance to the industry both for 
its Ccngriiiltma.1 presentation and for other purposes. If, 
for example, we were able to establish that the American 
consumer overestimates the risks of habitual smoking, the 
cate for warning or labeling would be weakened. 

The time factor severely limits our flexibility in 
adopting plana tor the implementation of this survey. In the 
time available, i.e.. In order to get analyzed returns before 
the and of June, we would be able only to take a survey- of 
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oft® major area. Further, even within that limitation., ve 
would not b« able So obtain various well known research 
organizations such as Elmo Roper, Professor Steiner has 


racottcaet 


?lch & Lavldge, Inc., which Is a very highly- 


respected market planning and research organization In.Chicago. 



e has also been used by a client of Covington 
la held In high regard by Stan Tempko. The 
ea for this study would be the Chicago metropolitan 
area. The cost (on an accelerated study) would 
erviaw. It has been re comended that we do 
rviews or. a sampling carefully selected to achieve 
ross-section of that area. The cost of the 
thus 'oa $i8,GC0, including tabulation. 

Interview aar.pl® could be corspletad by Slrieh 

S analyzed by Professor Steiner in time for 
the last week in June, a smaller sampling could 
a week or so earlier. 


el question nas been raised of possible adverse us* of 


selfically, Mr, Austem. hat suggested that should 


the result* of the survey prove unfavorable, they may be 
subpoenaed or otherwise nay Call Into the hands of the PTC, 
a Congressional Committee, or a plaintiff in pending cancer 
litigation. There 1* no question that soma risk exists. 

We have been assured by both SXrlch t 
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L*vid 4 # *»d by Professor Steiner that they would transmit to 
us every interview and every copy of the analysis - Thus, 
leted, there will be nothing In the records 
ldge or Professor Steiner to subpoena. The 
aessful subpoena would be reduced (though not 
ated) if the survey were in an attorney's 
event, if the returns were unfavorable they 
yed and there would be no record in any 
ature of the returns. The possibility of 
ral testimony frocSteiner, of course, always 


payback of the prcpcsal is that neither Professor 
Steiner nojgggi&y other reputable person in the field will 
testify asteT^he results of the poll and exclude the answers 
to certain questions from his analysis. In other words, if 
the returns on^ e particular question are unfavorable but the 
survey aCh'Sgnrae is favorable, it will be necessary either 
not to ullPiiifii survey or to use the unfavorable data as well, 
la the attached draft questionnaire ■, we have tried, to avoid 
that problem by avoiding unnecessary questions which might 
elicit answers harmful to us. The questionnaire has been 
revised to eliminate questions that might upset an otherwise 
favorable return. 

In sun, there are risks. However, there *2** also potential 
benefits of real substance, the Issue to be resolved is whether 
the risks of the pilot project outweigh the advantages which we 
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nay realize. A. decision op this question will be necessary 

on* way or the other in the lstfaedlate future if we are to 
he able |£o have the returns 'n tine for use before the 


Congress 


hearing In June. 


Arnold, Fortaa k Porter 
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DRAFT QUESTIONNAIRE 


jK(lM m oving * survey about so»» of the tHinge that people are 
a feefy jng »baut these days, and would like to Bet your opinion 
.On tome things. T;:-1* will only take a few minutes. 


Would you say that having one or two drinks a day before ■ 
dinner is t ’T” | 

. ^^|itor*»tly all right? 

. s^t^robably shouldn't do it, but it Isn't serious? 


How about 
h««^l<er t, 
■yoCoI y t: 



^finitely not advisable? 

ig roughly 10 lbs, overweight -- that is, 
r Ideal weight suggested fay doctors? Would 



:rwm 





^ asaas-si * ri€ht! * 

4* -L. .probably shouldn't do it, but It Isn't serious? 

J lnltely not advisable? 

3. How about $|l|$S!yM 5 about a pack t day? Would you say that is 
j^^^rfectly *11 right'? 

£. ■ x . _ ls«sfi# obablv shouldn't;do It, but It isn't serious? 

5 inltely not advisable? 

Which or l^g^|s|:hre* Is the least advisable? 

'**• . . .having one or two drinks daily 

. . .staying roughly 10 lbs. overweight 
* . . .smoking a pack a day 

Lb, Have you ever heard the phrase, "The War on Poverty"? 


g-XS5. : 

5«. In what connection? 


;-h. • Which or 


ls 2o«e>3t 
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6, Hava you ever heard of the so-called "Public Acconcnodatlona 
Clause" In the proposed Civil Rights Bill? 




K'—'” :W* 




\ y. 



No 


would it provide forv 
heard of the "Mustang"? 
No 


is it? 

to talk to you specifically about smoking. 
ck a day is not "perfectly all right" t<i. 3) 


feel sacking is (something you probably 
o) (not advisable). Why is that? 


«U'> - 


...$. In gendrir^p'would you say that regular cigarette smoking 
involvi 


, no risk at all? 

'ti' ... a very slight risk? 

... a substantial risk? 

... an extremely serious risk? 

10. 3T Ajnt “RISK"*. 

What risks, specifically, do you think a smoker takes? 
/-•- ■VPBATIM . _ 


Anythin* else?. 


PROBE FOR.SOURCE OF INFORMATION. 

■ - . a.: rf.-. 




E? "i 


lc aodeaae 


i- --m 


*1 , 

^Si)iid^§jc^!f^04 8 ^-^dustryd.of^ents.iiicsf.edu/docs/nf^0001 









staoiithed? 

^'probably established? 

,hot established'? 

ESTA3LI5HZC’'* 

facts are in, do you think It will turn out 
la or la not a causa of luns cancer? 

Seel it (is established) (will turn out that way)? 


>R SOURCE_______,_ 

JABLISHHJ" OR "WILL TUSK OUT TKA.T WAY": 

.tarnative forma -- each to, be eakod of of the sample): 


Just to got a rough Idea of the degree of risk, would 
you take a guess at this: Suppose an averag* nan smokes 
a pack a day from his lets teens, would you say nil 
chances of contracting lung cancer are: 


. . .almost certain? 


. . .90-50? 

*. . .1 In 10? . 

. .1 In 20? 

j . . .1 In 100? **' 

”• •• 7 ' • » 9<tefb>T 


52312 7207 









B. 


Just to get & rough ides of the degree of the risk, 
would you take a guess at this: Suppose 100 men all 
started snaking In their late teens , and smoked a 
pack a day from than on. About how many of then do 
youy^§ii« would get lung oanoer? (Just a guess). 



s' T i '^' 

Are jfefsaany (other) possible harmful effecte of smoking? 



they? 


arelsaone statements people have made about smoking. 
Ilk* to get your reaction to each one. Just Indicate 
.generally agree or disagree. 



CARDS, SORTED INTO T.-JO FILES: "ACRZE" & “DZ3AGR2X' 
d sorting : 


e advertising la bunk 


em to "go with" t drink 


Smoking Is probably mors harmful to health than overeating 

sliehtfssif 


The laager.r of smoking are much exaggerated 
Smoking Is "the thing to do M - 

Men who are really masculine are likely to be anckers 


The dangers of smoking are probably underestimated by many 
smokers 


Cigarette smoking Is dangerous to health. It may cau s e death 
from cancer and other diseases 


Women who are really feminine are likely to be smokers 
A man who smokes Is more attractive to women 
A woman who smokes is more attractive to men 
Today, neat cigarette advertising la .eonpletoly truthful 
Smoking contributes to heart disease 


co aodeaae 


*♦ 











Smoking .contributes to bronchitis 
: ,l b<tlong3" at the beach 

3 thing whatever to worry about if you smoke 
PA 

demographic and social data 
behavior 




you now smoke (cigarettes)? 

Y35 

NO 

(cigars 

)? 

YES 

NO 

(a pipe 

) 

YES 

NO 


MOies CI0A3STTSS: 

ny cigarettes a day? 


ou ever smoked cigarettes?. 


Si When did you stop smoking cigarettes?. 
,d you stop?___ _ _ 


17 RSSPOl 
PfcOBEt 


MOKES AND THINKS THERE IS A HEALTH RISK IN SMOKING 


X have talked to ere smoking even though they 


indicate that It may be harmful. How would you explain tha-? 


verbatim 


Kow do you , personally, think about this matter of smoking end 
health? (What would you say if someone asked yob why you smoke 
even though you think there ‘s a risk attached to it?) 

VERBATIM__ _ — —- 

3. Miscellaneous additions to classification, data: 

Do you serve cocktails or drinks at a party? 


. . . almost always 
. . . sometimes 

4f 

« , . never - 


• ** 


•> er 


e e»-fr. ... 

ua «oe»»s« 


> 



















